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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
------------------------------------------------------------)( 
UAIlJlJP (!PV()IlUVA~T) AUTUTlP 

BOGORAZ, INNA MOLDA VER AND SAM 
MOLDAVER, 

Plaintiffs, 

-against-

IRA JUDELSON, 

Defendant. 
------------------------------------------------------------)( 

I. Background 

USDCSDNY 
DOCUMENT 
ELECTRONICALLY FILED 

DOC #: ___ --:----:---
DATE FILED: 'ITo/If" 

I3 Civ. 8383 (RMB) 

FINDINGS OF FACT & 
CONCLUSIONS OF LAW 

On or about February 18,2014, Karine Gevorkyan ("Gevorkyan"), Arthur Bogoraz 

("Bogoraz"), Inna Moldaver ("Ms. Moldaver"), and Sam Moldaver ("Mr. Moldaver") 

(collectively, "Plaintiffs") filed an Amended Complaint ("Complaint") against Ira Judelson 

("Judelson" or "Defendant"), asserting New York State law claims of breach of contract, 

unjust enrichment, and conversion, and alleging, among other things, that (I) Plaintiffs paid 

Defendant "a bail bond premium of$120,560 on March 27,2012" to secure Bogoraz' release 

from incarceration; (2) "[t]he condition precedent to earning a bail bond premium is that the 

bail bond shall ensure the return of [Borgoraz] to court ... and that the individual shall be 

freed from custody on bail"; (3) Defendant "knowing that the conditions precedent did not 

take place [i.e., that a so-called "bail sufficiency hearing" was held on April 19, 2012 (see 

infra ~ 2 I), and, thereafter, the court directed that Borgoraz not be freed from custody], 

nevertheless refused to return the unearned premium"; and (4) Defendant "has been enriched 

... because Plaintiff Arthur Bogoraz was never released from custody, was never subject to 
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bail, was not granted bail [and remains injait today] ... there was never any jeopardy to the 

bail bond, and it never insured the return to court of Arthur Bogoraz." (Compl." 13, 56,62, 

82, 83). Plaintiffs also allege that Defendant "maintained dominion and control over 

passports and Plantiffs were not permitted to possess or control their own passports up to and 

including January 27, 2014." CI.4:.,. 55). Plaintiffs seek monetary damages " in a sum to be 

detennined by the court and jury as an amount in excess of $120,000" along with "damages 

which reasonably compensate Plaintiffs for the conversion of their personality plus interest 

and anorneys' fees." <lll, 93). 

On or about March 11 , 2014, Defendant filed an answer to the Complaint. (Verified 

Answer ofira Judelson, dated March 11 , 2014 ("Der. 's Answer"». Defendant denied the 

substantive allegations raised in the Complaint, stating that "Defendant received the bail 

bond premium as payment as per his agreement .. . and that defendant complied with the 

terms oflhat agreement entitling him to keep the entire premium." (Der. 's Answer 64). 

Defendant also asserted the fo llowing affirmative defenses. among others: (I) "the damages 

complained of were the proximate result of the culpable conduct of the plaintiffs, of other 

parties or of third parties over whom the defendant has no control," (2) "Defendant at all 

relevant times acted in good faith and with reasonable and appropriate care," (3) "the 

complaint fail s to state a cause of action upon which relief may be granted," and (4) "as to 

any equitable relief sought in the complaint, the plaintiffs are not entit led to such relief 

because they lack 'clean hands. '" (Def. 's Answer at 11-12). 

In preparation for a bench trial, the parties submitted a Joint Pre-Trial Order, (J1. Pre

Trial Order, dated December 5, 2014 ("JPTO")), and trial exhibits. (JPTO at 9- 10, 12). On 

or about January 13, 2015, Plaintiffs submitted affidavits in lieu of direct testimony of the 
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Plaintifrs proposed witnesses, i.e., Gevorkyan, Ms. Moldavcr, and Mr. Moldaver. On the 

same date, Defendant submitted affidavits in lieu of direct testimony of Defendant's 

proposed witnesses, i.e .• ludelson and Yousef Jabr ("Jahr"). 

A bench trial was held on March 5, 2015. (See Hearing Transcript, dated March 5, 

2015 ("He' g Te."». At the trial , the Court had an excellent opportunity to observe witness 

demeanor and assess witness credibility upon (live) cross-examination and redirect 

examination. At the conclusion of1Tial, the Court ordered the parties to submit proposed 

findings offaet and conclusions of law. (See He'g Te. 154:5-1 55:23). 

On or about May 4 , 201 5, Plaintiffs submitted proposed findings of fact and 

conclusions of law. (See Pis.' Post-Trial Proposed Findings of Fact and Conclusions of Law, 

dated May 4, 20 15 ("Pis.' Findings")). On or about May 6, 20 IS, Defendant submitted a 

memorandum of law "in support of defendant's argument that plaintiffs ' claims should be 

dismissed and a verdict rendered in favor of defendant." (See Def. 's Post-Trial Motion, 

dated May 6, 2015 ("Def.'s Mot."» . 

As more fully explained below, the Court concludes, among other things, that (I) the 

written contract in question in this case, entitled "Application and Indemnity for Bail Bond" 

and dated March 26, 2012 ("Bail Bond Application"), was ambiguous as to when the bond 

premium is earned by Judelson, (2) extrinsic evidence resolved the ambiguity and rendered 

the Bail Bond Application a valid and enforceable contract, (3) Defendant is obligated to pay 

to Plaintiffs $300, and (4) Plaintiffs have failed to state a claim of conversion. I 

I The parties did not brief jurisd ictional challenges rai sed by Defendant. Any issue not 
briefed is considered abandoned, and is denied. See Matter of Smith ' s Estate, 458 N. Y.S.2d 
72,73 (N.Y. App. Div. 3d Dep ' t 1982) ("The failure to raise an issue in a briefis tantamount 
to an abandonment of that issue."). 
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Pursuant to Federal Rule ofCivii Procedure ("Fed. R. Civ. P.") 52(a), the Court' s 

findings of fact and conclusions of law are as follows: 

II. Findings of Fact 

Parties 

1. Arthur Bogoraz is a citizen of the State of New Jersey. (Compl." 6). In 2011 , 

Bogoraz was arrested in connection with a no-fault insurance fraud 

scheme. (Judelson Aff. ~ 9, dated January 13, 2015). Bogoraz was extradited from 

Puerto Rico to the United States, and was indicted in Kings County, New York on 

state law charges. (Gevorkyan AfT." 13-14, dated January 12, 2015). 

2. On June 25, 2013, Bogoraz pled guilty to crimes under New York Penal Law § 

470.15 ("Money Laundering in the Second Degree") and § 190.65 ("Scheme to 

Defraud in the First Degree"), and was sentenced 10 3 YJ to 7 years imprisonment. He 

has remained in custody since the date of his arres4 and is incarcerated at the Green 

Correctional Facility in Coxsackie, New York. (Compl. fI~ 39, 62). 

3. Karine Gevorkyan is married to Arthur Bogoraz. She resides in, is domiciled in, and 

is a citizen of the State of New Jersey. (Compl. ~ 6). 

4. lnna Moldaver is a family friend of Arthur Bogoraz. She resides in, is domiciled in, 

and is a citizen of the State of New Jersey. (Campi.,. 7). 

5. Arthur Bogoraz' mother, Galina Bogoraz, requested Ms. Moldaver to assist in paying 

the bail bond premium for Bogoraz. (Ms. Moldaver AfT. , 8, dated January 9, 2015). 

Any issues raised by the parties not specifically addressed herein were considered by the 
Court and rejccted on the merits. 
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The Moldavers agreed to assist Bogoraz with " payment [] in the form of a 

check." (Gevorkyan Aff. ~ 41 ). 

6. Sam Moldavcr is married to Inna Moldavcr. He resides in, is domiciled in, and is a 

citizen of the State of New Jersey. (Compl. 8). 

7. Ira ludelson is a citizen of the State of New York. He is a licensed New York State 

Bail Bondsman and does business as "I ra Judelson Bail Bonds," which has a principal 

place of business at 299 Broadway. New York, New York. (Judelson Afr. ~ 2). 

Bogoraz Arrest 

8. In 2011 , as noted above, Bogoraz was arrested in Puerto Rico. (Judelson Aff. 

9). Bogoraz was indicted in Kings County, New York, and the Kings County 

Supreme Court (Ingram, J.) set bail at $2,000,000 on September 27. 

2011 . (Gevorkyan Afr. at 14--15; sec also "A.G. Schneiderman Announces 

Fugitive Caught in Puerto Rico & Charged in Multimillion Dollar Insurance Fraud," 

hnp:/Iwww.ag.ny.gov/press·rclcaselag-schneidcrman·announces-fugitive-caught

pucrto-rico-charged-multimilliQn-dollar (Sept. 27, 20 II ». 
Plaintiffs' Efforts to Secure a Bail Bond 

9. In an effort to secure bail for Bogoraz fo llowing his arrest, Plaintiffs first approached 

Empire Bail Bond ("Empire"). (Gevorkyan Aff. 18). Empi re decl ined to writ'e a $2 

million bond and "returned the entire portion of the deposit." ilil t 25) 

10. Plaintiffs next approached Universal Bail Bond ("Universal"), which initially agreed 

to write the bond. <J.d.,. "J 26). Plaintiffs deposited $120,560 with Universal as a "bond 

premium payment." <:I..4:., 27). Universal, thereafter, declined to issue the bond, 

contending that it "could not find an insurance company to write the full bond for $2 
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million." Qd. 11 28). Universal repaid the entire amount of the premium payment to 

Inna and Sam Moldaver. (ld. ~ 29). 

II . Thereaficr, Gevorkyan approached Defendant Ira Judelson about issuing a bail bond 

for Bogoraz. C!.9.:. '1130). Judelson had "prepared and filed a prior bail bond for Arthur 

Bogoraz." (Id . ~ 31). 

12. On or about March 26. 2012, Gevorkyan, Ms. Moldaver, Mr. Moldaver, Judclson, and 

Judelson's employee, Jabr, met at International Fidelity Insurance Co., the 

underwriters of the bond, in Newark, New Jersey.2 (Judctson Aft'.' 16). During this 

meeting, Gevorkyan and Judelson signed the Bail Bond Application. ChL. ~ 18; see 

also Pis.' Findings, Ex. 13). 

13. The Bail Bond Application appears to have been ''the only contract between [the 

Parties] with regard to what the bail bondsman [was] going to do[.]" (Hr'g Tr. at 

106:11-12). 

14. "The bond premium payment was made to Ira Judelson and/or Judelson Bail Bonds 

during March 0[20 12 at [Judelson's] Manhattan office. Payment was for the full 

amount of the bail bond premium of $120,560. Payment was in the form ora check 

from Inna and Sam Moldaver." (Gevorkyan Aff. ~~ 40-41). 

2 The March 26, 2012 meeting was also attended by a "potential indemnitor" identified as 
"Eugene." (See Hr'g Tr. 103 : I wS). According to Jabr, " [Eugene] had many questions ... 
about the responsibility, the liability. He was also wanting to know what is he going to be 
responsible for .... [I explained] that ... if [Bogoraz] misses a court date, that everybody 
that signed would owe the $2 million." iliL. at I 04:2S w 1OS :8). Jabr testified that "[Eugene] 
didn't know he was signing to that ... [and] walked out" "before the meeting was over." (til. 
at 105:10-15). 
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15 . ludelson also took possession ofthe United States Passports of Gevorkyan and other 

relatives of the Bogoraz family, namely, Leonard Bogoraz., Galina Bogoraz and Fred 

Bogoraz. (JPTO at 4). The passports remained in ludelson's custody until January 

27, 2014, at which time they were returned to Gevorkyan. C!!L at 5). 

Submission of Bail Bond before the Supreme Court 

16. Pursuant to New York Criminal Procedure Law § 520.20, ''when a bail bond is to be 

posted in satisfaction of bail, the obligor or obligors must submit to the court a bail 

bond in the amount fixed, executed in the form prescribed in subdivision two [of § 

520.20], accompanied by a justifying affidavit of each obligor, executed in the form 

prescribed in subdivision four [of § 520.201." N.V. CPL § 520.20. This occurred on 

March 28, 2012. 

17. On March 28, 2012, ludelson went before the Honorable Justice Thomas Carroll, 

New York Supreme Court, Kings County, with an "Undertaking of Bail" that 

provided: 

We, Arthur Bogoraz and International Fidelity Insurance Company of One 
Newark Center, Newark, N.J., surety, hereby undertake, jointly and severally, 
that the above named Arthur Bogoraz shall appear and answer the charge 
above mentioned, in whatever court it may be prosecuted, and shall at all times 
render himself amenable to the orders and process of the court; and if 
convicted, shall appear for judgment, and render himself in execution, thereof, 
or ifhe fails to perform either of these conditions, that we will pay the People 
of the State of New York, the sum of two million dollars ($2,000,000). 

Pis.' Ex. 8, Undertaking of Bail , dated March 28, 2012. 

At that time, ludelson also provided affidavits from indemnitors, "promising ... 

money and property as security against any loss on said bail bond." (See Pis. Ex. 11 

& 12). 

7 
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18. Also. on March 28, 2012, Justice Carroll "signed the bond and signed the Bail 

Sufficiency Hearing Cut Slip.'" (ludelson AfT. ~ 20); see also Dcf.'s Ex. 4, dated 

Mar. 28, 2012). The cut slip, addressed to the Commissioner of Corrections, stated: 

Arthur Bogoraz who is detained by you on a commitment to answer a charge 
for the crime(s) of § 176.30 having given Sufficient bail to answer the same, 
YOll are commended forthwith to produce defendant ... for bail Sufficiency 
Hearing. 

Def.'s Mot. Ex. EE, Bail Sufficiency Hearing Cut Slip, dated March 28, 2012. 

19. JudeJson contends that at this point, i.c., prior to the bail sufficiency hearing, he had 

"done [his] job," and that the S 120,560 premium was fully "earned." (Hr'g Tr. at 

143:3-4). Plaintiffs dispute ludelson ' s contention. ~ PIs.' Findings at 13). 

Hail Sufficiency Hearing 

20. Pursuant to New York Criminal Procedure Law § 520.30, "[fJollowing the posting of 

a bail bond ... the court may conduct an inquiry for the purpose of determining the 

reliability of the obligors .... [and the] sufficiency of any security offered." N.Y. 

CPL § 520.30 (emphasis added); see also People v. Esquivel, 601 N.Y.S.2d 541 , 547-

548 (N.Y. Sup. Ct. 1993) ("When an issue of public policy is involved, the bail bond 

inquiry may extend beyond the fmancial soundness of the obligor and empower the 

court to examine the background and purpose of any indemnitor."). 

21 . On or about April 19,2012, a bail sufficiency hearing was held in Supreme Court, 

Kings County before the Honorable Justice Neil Firetog for the purpose of examining 

3 A Bail Sufficiency Hearing Cut Slip "notifies the Department of Corrections to produce [a1 
defendant in coun for purpose of the surety hearing being held." (Judelson Aff. ~ 20). 

8 
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whether "the money and assets pledged to secure Bogoraz' release came from a 

legitimate source." (JPTO at 7). 

22. During the bail sufficiency hearing, the Attorney General of New York State was the 

prosecuting agency, and Bogoraz was represented by counsel Lance Lazzaro. Inna 

and Sam Moldavcr, Gevorkyan's parents, Bogoraz' parents, and Yakav and Rita 

Gittelman all testified at the hearing. Ira Judelson also testified at the hearing. 

(Gevorkyan Aff. 1 45). 

23. According to Judclson, '"the [real estate] appraisals that were given to [him] by 

[Gcyorkyan] were found to have been inflated and new appraisal and title searches 

were requested, they also found that several statements that were made by the 

witnesses for the defendant testified falsely ." (Judelson All 21). 

24. At the conclusion afthe bail sufficiency hearing, Justice Firetog denied the bond, 

stating: 

I have gone ovcr my notes and for the reasons stated by the Attorney General , 
I find the bond not to be sufficient. The bond is dcnied ... I find that the 
defendant has failed to prove by a preponderance of the evidence that the bond 
sati sfies the requirements [of N.Y. Crim. Proc. Law § 520.30] ... [and] for the 
reasons stated by the Attorney General and in their recent letter and for the 
arguments they made.4 

(Pis.' Ex. 21 , Peo v. Bogoraz, Ind. No. 943312010, dated April 19, 20 12, Hr'. Tr. at 2:9-21). 

25. Judelson stated: "Judge Firetog believed that the appraisals were inflated .. . he 

basically stated that he doesn't believe the numbers and neither did the AG's office." 

(Hr'g Tr. 145 :12-22). In addition, "[i]t was detennined that a substantial portion of 

4 The parties did not place the Attorney General's letter into ev idencc. 
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the money pledged came from the illegal activities for which Arthur Bogoraz was 

indicted," (JPTO at 7; see also infra ~ 26). 

Appeal of Bond Denial 

26. On or about November 7, 2012, the New York Supreme Court Appellate Division, 

Second Department, upheld the denial of Bogoraz' bail bond. People ex reI. Aidala v. 

Warden, Rikers Island Corr. Facility, 100 A.D.3d 667 (N. Y. App. Diy. 2d Dep't 

2012). It found that: "[TJhe petitioner [Bogoraz] has the burden of praving by a 

preponderance of the ev idence that the cash or collateral posted to secure a bail bond 

originates from a legitimate source and is not the fruit of criminal or unlawful 

conduct. Under the circumstances presented here, IBogoraz) failed to meet his 

burden at the bail bond source hearing." Aidala, 100 A.D.3d at 667 (emphasis 

added). 

27. On or about February 7, 2013, thc New York Court of Appeals denied Plaintiffs' 

motion for leave to appeal. People ex reI. Aidala v. Warden. Rikers Island Corr. 

Facility, 20 N.Y.3d 858 (N.Y. 2013). 

Plaintiffs Demand Return of Bond Premium 

28. Following the denial of the bond appeal by the New York Court of Appeals on 

February 7,2013 (see supra ~ 27), counsel for Plaintiffs called Judelson and 

demanded the rcturn of the premium paid for the bail bond. (Judelson Arf. ~ 33). 

29. Judelson refused to return the bond premium, stating that "the Premium was earned 

and (the] bond was posted and signed." M ; see also Compl. 'ii 55 ; .§.Y.l2rn ' 18). 

According to Judelson, the premium was earned when the bail bond was "posted and 

signed [by Justice Carroll] ," on March 28, 2012. Stated in other terms, the premium 

10 
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was earned by Judelson when Justice Carroll signed the "Undertaking of Bail" and 

issued the "Bail Sufficiency Hearing Cut Slip." (Judelson Aff. ~ 18). 

30. As noted, this litigation followed Judelson's refusal to return the $120,560 bond 

premium to Plaintiffs. 

III. Conclusions of Law 

Contract 

31. The Court finds that the Bail Bond Application is a valid and enforceable contract 

between Gevorkyan and ludelson, but that it is ambiguous on its face with respect to 

the issue of when the premium is earned by the bail bondsman. The Court also finds 

that extrinsic evidence, including the parties' own testimony at trial, resolves the 

ambiguity. 

32. "[A] written agreement that is complete, clear and unambiguous on its face must be 

enforced according to the plain meaning of its terms." Greenfield v. Philles Records, 

98 N.Y.2d 562, 569 (N.Y 2002). "A contract is unambiguous if the language it uses 

has 'a definite and precise meaning, unattended by danger of misconception in the 

purport of the [agreement] itself, and concerning which there is no reasonable basis 

for a difference of opinion.'" Computer Associates Int'\' Inc. v. U.S. Balloon Mfg. 

Co., 10 A.D.3d 699, 699 (N.Y. App. Div. 2d Dep't 2004). 

33. "The question of whether an ambiguity exists must be ascertained from the face of the 

agreement without regard to extrinsic evidence." Schmidt v. Magnetic Head Com., 

468 N.y'S.2d 649, 654 (N.Y. App. Div. 2d Dep't 1983) (quoting Breed v. Insurance 

Company of North America, 46 N.Y.2d 351, 355 (N.Y. 1978». 

11 
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34. All parties agree that the Bail Bond Application is a valid and enforceable contract. 

(See, Pis.' Findings at 8 ('The parties entered into a written contract for the provision 

of a bail bond."); Def. 's Mot. at 6 ("The contract was specific and clear ... and its 

plain language controls.")). They disagree as to when - under the contract - the bail 

bondsman earns the premium. (See Pis.' Findings at \3 ("The written tenns of the 

contract between Plaintiff and Defendant set forth the unescapable conclusion that ... 

there is no situation in which the bond is earned upon the mere posting of the paper to 

the Court prior to the release of the prisoner."); Def. 's Mot. at 5, 10 ("The contract for 

the bail bond nowhere states that the premi urn is contingent upon a successful 

examination of surety .... The premium is earned when the bond is executed.")). 

35. The Bail Bond Application was signed by Gevorkyan and Judelson and states, among 

other things, that J udelson agrees to "to execute or procure the execution of a bail 

bond ... of $2,000,000 on behalf of Arthur Bogoraz," and that the Plaintiffs' 'jointly 

and severally agree to pay the sum of$120,560 as a premium upon the execution of 

the bond." (Def.'s Mot. at 4). Judelson contends, as noted supra ~ 29, that he 

achieved this result on March 28, 2012, when Justice Carroll signed the "Undertaking 

of Bail" and issued the "Bail Sufficiency Hearing Cut Slip." (Judelson Aff. ~ 18). 

36. Defendant contends that the question presented here "is a matter of first impression" 

before the Court. (See, Def. 's Mot. at I). The Court respectfully disagrees; its 

findings of fact and conclusions oflaw in this matter do not resolve an issue of first 

impression.' Rather, the Court's determinations are limited to its review of the 

, In fact, as noted infra ~ 72, the New York Department of Financial Services Office of 
General Counsel issued an opinion on November 23, 2010, entitled "Earned Commissions on 

12 
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wording of the Bail Bond Application and its assessment of the parties' intent as to 

when the premium was earned as addressed at the March 5, 20 15 bench trial. 

37. Plai ntiffs argue that the Bail Bond Application. particularly the Fifth and Ninth 

sections, establish that the premium was neyer earned in this case. (JPTO at 4). The 

Fifth and Ninth sections of thc Bail Bond Application state as follows: 

FIFfH: That the company [i.&." International Fidelity Insurance Co.] shall 
have the right at anytime, and for any rcason satisfactory to it, to surrender the 
principal of the bond, but it shall thereafter rctum the unearned premiums. In 
the event of the failure of the principal of the bond to appear in court, or at the 
office of the Company whenever so required, or in the event of the re-arrest of 
the principal on another charge, or on the same charge with an increase of bail, 
or when the case against the defendant is reaehed for trial, or in the event of 
the fa ilure of the undersigned to comply with the covenant of this agreement, 
the Company will have the right to surrender the defendant without the return 
of any portion of the premium. 

Nlt\'TH: That as long as there is liabi li ty or loss of any nature whatever to the 
Company upon the bond applied for herein, the undersigned wi ll not make any 
transfer or any attempted transfer of any of the property given as security or 
which the undersigned may subsequently acquire , or any interest therein. 

(Pis.' Findings, Ex. 16 ~ 5). 

38. That is, Plaintiffs contend that "Section FIFTH describes a situation in which the 

insurance company must refund ' uneamed premium ' ifit surrenders the principal of 

the bond. It contrasts thi s requirement to refund all or a portion of the unearned 

premium if the indemnitor or the principal fails to adhere to certain standards of 

conduct . The conduct set forth requi res that the prisoner had been released on bail." 

(Pis.' Findings at 13). 

Bail Bonds," which addresses the question very similar to the one raised here: "At what point 
in the execution of a bail bond transaction does the bail bond agent earn its commission?" 
(See OGC Op. No. 10-11-1 5, dated November 23, 2010). 

13 
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39. Plaintiffs also contend, based on the NINTH section, that "the premium must be 

earned through risk," and that "[u]ntil Bogoraz was released from custody, the bail 

bond was never in jeopardy, never at risk, nor did it secure any event or conduct such 

as the retum of a criminal defendant to court for court proceedings." (!Q, at 2, 13). 

According to Plaintiffs, "[a] condition precedent to utility, effectiveness or application 

of a bail bond securing the release of a criminal defendant is that the criminal 

defendant be released subject to bail, security for which is the bail bond." (Id. at 4). 

40. Defendant contends that the terms of the Bail Bond Application support his position 

that the premium was earned on March 28, 2012. That is, according to Defendant, the 

language of "the first indented sentence of the [Bail Bond Application]," that 

"[ a]pplication is hereby made to you by the undersigned to execute or procure the 

execution of a bail bond ... of $2,000,000 on behalf of Arthur Bogoraz" means that 

the Plaintiffs' 'jointly and severally agree to pay the sum of$120,560 as a premium 

upon the execution of the bond," which occurred on March 28, 2012 (Def.'s Mot. at 

4) (emphasis added). Defendant also points to the provision of the Bail Bond 

Application which states "[i]n consideration of the International Fidelity Insurance 

Company ... executing ... the bond ... we the undersigned, hereby jointly and 

severally convenant [sic] and agree as follows: That we will immediately pay to the 

Company the premium for the bond herein." (!Q, at 5). 

41. As noted, Defendant contends that he satisfied his obligations under the agreement 

when he secured the execution of the bond on March 28, 2012. He presented an 

"Undertaking of Bail" to the New York Supreme Court, prior to Justice Thomas 

Carroll's scheduling of an April 19,2012 sufficiency hearing. (Pis.' Ex. 8). At that 
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time, Judelson also provided affidavits from indemnitors "promising ... money and 

property as security against any loss on said bail bond." (Pis.' Exs. II & 12). And, 

as noted, on March 28, 2012, Justice Carroll "signed the bond" and issued a "Bail 

Sufficiency Hearing Cut Slip," notifYing the Department of Corrections to produce 

Bogoraz for a bail sufficiency hearing. (Judelson Aff. 'II 20). It was at this point, 

Judelson contends, that he had "done [his] job, [and that his] premium [was] 

earned." (Hr'g Tr. at 143:3-4); (see also Judelson Aff. 'II 18 ("Once the bond is 

executed (Judge Signs Bond) the premium is earned.")). Judelson's argument is 

summed up in the following colloquy: 

Q [Court]: [W]hy did you keep the $120,000 premium [if Bogoraz was not 
released from custody]? 

A [Judelson]: Because the bond was executed, your Honor. [T]he only way 
you can have a [sufficiency] hearing is once the bond is 
executed ... the premium is earned, your Honor, when a bond is 
executed. 

Hr'g Tr. 123:2-14. 

42. In sharp contrast to Plaintiffs' position, Judelson also contends that "once the bond 

was posted [i.e., on March 28, 2012] the premium fee would be earned and it would 

not be returned even if [Bogoraz] didn't get out of jail because the [Sufficiency] 

Exam failed." (Judelson Aff. '1117). "The contract for the bail bond nowhere states 

that the premium is contingent upon a successful examination of [sufficiency]." 

(Def.'s Mot. at 5; see also Hr'g Tr. 123:4-6 (Judelson: "The bond was executed, your 

Honor. That's the only way you can have a [sufficiency] hearing is once the bond is 

executed ... the premium is earned, your Honor, when a bond is executed."). 

15 
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43. The Court finds that the Bail Bond Application is ambiguous on its face as to when 

the premium is earned by the bail bondsman. Compare supra ~~ 38-39 (FIFTH and 

NINTH Sections) with supra ~ 40 ("execute or procure the execution of a bail bond"). 

44. Under New York law, "an omission as to a material issue can create an ambiguity." 

See In re World Trade Ctr. Disaster Site Litig., 754 F.3d 114, 122 (2d Cir. 2014) 

(citing Hart v. Kinney Drugs, Inc., 888 N.Y.S.2d 297, 300 (N.Y. App. Div. 3rd Dep't 

2009)). As noted supra ~ 43, the Bail Bond Application does not specify at which 

point the premium is earned, and, thus, it is ambiguous. See Computer Associates, 10 

A.D.3d at 699. 

Extrinsic Evidence 

45. "Extrinsic evidence of the parties' intent may be considered only ifthe agreement is 

ambiguous, which is an issue of law for the courts to decide." Greenfield v. Philles 

Records, 98 N.Y.2d 562, 569 (N.Y 2002); see also S. Rd. Associates, LLC v. Int'I 

Bus. Machines Com., 4 N.Y.3d 272, 278 (N.Y. 2005) (same). "Extrinsic evidence 

may be used to clarify ambiguities" in written agreements." Morgan Chase Bank, 

N.A. v. Cellpoint Inc., 865 N.Y.S.2d 219, 220 (N.Y. App. Div. 2d Dep't 2008). "An 

omission as to a material issue can create an ambiguity and allow the use of extrinsic 

evidence." Hart, 888 N.Y.S.2d at 300. 

46. "Before rejecting an agreement as indefinite, a court must be satisfied that the 

agreement cannot be rendered reasonably certain by reference to an extrinsic standard 

that makes its meaning clear." See Cobble Hill Nursing Home, Inc. v. Henrv & 

Warren Corp., 74 N.Y.2d 475, 483 (N.Y. 1989). The Court finds that extrinsic 

evidence makes the meaning ofthe Bail Bond Application clear. 
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47. Testimony provided by the parties (i.e., in the form of affidavits and cross

examination and redirect examination) may be considered as extrinsic evidence and 

may be used to clarifY ambiguity. See Traditum Group. Inc. v. Sungard Kiodex. 

LLC, No. 651485/13, slip op. at 2 (N.Y. Sup. Ct. Jan. 5,2014) (In order to "resolve 

the ambiguities in the contract in their favor, each party submits extrinsic evidence, 

which includes affidavits."); see also Heyman v. Commerce & Indus. Ins. Co., 524 F.2d 

1317, 1320 (2d Cir. 1975) ("The parties have a right to present oral testimony or other 

extrinsic evidence at trial to aid in interpreting a contract whose provisions are not wholly 

unambiguous."); Yasgur v. 17 Battery Associates LLC, II N.Y.S.3d 131, 132 (N.Y. App. 

Div. 1st Dep't 2015) ("Extrinsic evidence, including deposition testimony ... [may] 

contradict plaintiffs' assertion."). 

Parties' Intentions 

48. "If there is an ambiguity ... the parties [] may, as an aid in construction, submit 

extrinsic evidence of their intent at the time of the contract." Superior Ice Rink. Inc. 

v. Nescon Contracting Com., 861 N.Y.S.2d 362, 365 (N.Y. App. Div. 2d Dep't 

2008). "If the determination of the parties' intent depends on the credibility of that 

extrinsic evidence, or a choice among reasonable inferences to be drawn therefrom, 

then a determination of the parties' intent is to be made by a [fact-finder]." Superior 

Ice, 861 N.Y.S.2d at 365-66. 

49. In a bench trial such as this, it is the Court's job to weigh the evidence, assess 

credibility, and rule on the facts as they are presented. See Johnson-McClean 

Technologies, Inc. v. Millennium Info. Tech. Gm., Inc., No. 02 CIV. 244 (HB), 2003 WL 

192175, at "8 (S.D.N.Y. Jan. 27, 2003). The Court is "in the best position to evaluate 
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[each] witness's demeanor and tone of voice as well as other mannerisms that bear 

heavily on one's belief in what the witness says." Donato v. Plainview-Old Bethpage 

Cent. Sch. Dist., 96 F.3d 623, 634 (2d Cir. 1996); see also Anderson v. Bessemer 

.Q!y, 470 U.S. 564, 575 (1985) ("only the trial judge can be aware of the variations in 

demeanor and tone of voice that bear so heavily on the listener's understanding of and 

belief in what is said."); Apolon v. Jeanmarv, 901 N.Y.S.2d 904 (N.Y. Sup. Ct. 2009) 

("The trier offact has the opportunity to observe and evaluate the testimony and 

demeanor of the witnesses, thereby affording the [] court a better perspective from 

which to evaluate the credibility of the witnesses."). "[T]he findings ofa hearing 

court concerning the resolution of issues of credibility should be accorded great 

respect because that court is in the best position to make such an assessment." Lefton 

v. Freedman, 559 N.Y.S.2d 330, 332 (N.Y. App. Div. 2d Dep't 1990)). 

50. As explained below, the Court finds that the defense testimony (i.e., Judelson and 

Jabr) was more credible than Plaintiffs' testimony (i.e., Gevorkyan, Ms. Moldaver, 

and Mr. Moldaver) on the issue of when, under the Bail Bond Application, the 

premium is earned. Among other reasons, the defense witnesses' testimony was more 

forthright, clear, and consistent than that of the Plaintiffs' testimony. 

51. Gevorkyan testified that "Ira Judelson led me to believe that the bond was issued once 

[Bo goraz] was released from court. He repeatedly said that once [Bogoraz] was 

released he would start to incur a great risk, and that the $120,560 would compensate 

him for the risk that he took." (Gevorkyan Aff. '\142). Gevorkyan alleged that 

J udelson "never said to me that if the surety hearing fails ... that we would lose the 

bond premium fee." (Gevorkyan Aff. '\143). Gevorkyan also testified that Judelson 
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"did [not] explain ... anything about the [provisions of the Bail Bond]." (Hr'g Tr. 

46:1-7; but see Judelson Aff. 'If 16 ("[The meeting] on March 26, 2012 ... was a long 

day and a very long process[;] we were there for about six hours.")). 

52. Mr. Moldaver testified that he met with Judelson and "the sureties in Newark, N.J. at 

the offices of AlA Insurance Company[,]" along with his wife, Ms. Moldaver and 

Gevorkyan. (Mr. Moldaver Aff. 'If II, dated January 9, 2015). "While we discussed 

what might happen if Arthur was bailed out and did not return to court, there was no 

discussion of how the bond might be 'posted' or how the surety examination might 

happen." (ill. 

53. Ms. Moldaver testified that Defendant 'Just explained, you know, very fast, you 

know. But we [were] not born in this country ... [and while] we [are] all educated, [] 

this specific language, nobody knows. So I wasn't reading ... but we signed it." 

(Hr'g Tr. at 74:14-18). 

54. Judelson, on the other hand, testified that he fully explained to Plaintiffs that the 

premium would be earned when it was posted, i.e., in advance ofthe sufficiency 

hearing. He said that, upon meeting with the indemnitors at International Fidelity 

Insurance Co. in Newark on March 26, 2012, he "made sure [Gevorkyan] understood 

that she would lose her Premium fee ... if you fail the [Sufficiency] Hearing." 

(Judelson Aff. 'If 14). He also testified that Gevorkyan responded "I understand and I 

want to take a [s]hot." (ill. Judelson also testified that he "explained to 

[Gevorkyan] and Mr. and Mrs. Moldaver that once the bond was posted the Premium 

fee would be earned and it would not be returned even if [Bogoraz] didn't get out of 

jail because the [Sufficiency] Exam failed." (Judelson Aff. 'If I 7). On cross-
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examination, Judelson confirmed that he made "sure that ... [Gevorkyan] understood 

everything from top to bottom, including that when the bond is executed she would 

lose her premium." (Hr'g Tr. at 121 :24-122: I). 

55. Jabr corroborated Judelson's testimony. At the trial, Jabr testified that, during the 

March 26, 2012 meeting in New Jersey, he "explained to the family that if 

[Bogoraz] does not get out and [the family] fails the bail source hearing, [they] 

do not get the premium back." (Hr'g Tr. at 100:8-11) (emphasis added). 

Preponderance of the Evidence 

56. "[W]here the burden of proof is a preponderance of the evidence, the party with the 

burden of proof would lose in the event that the evidence is evenly balanced." 

Kosakow v. New Rochelle Radiology Assocs. P.C., 274 FJd 706, 731 (2d Cir.2001); 

see also Reddy v. Commodity Futures Trading Comm'n, 191 FJd 109, 118 (2d Cir. 

1999) ("The preponderance standard is no more than a tie-breaker dictating that when 

the evidence on an issue is evenly balanced, the party with the burden of proof 

loses."); Fulop v. Malev Hungarian Airlines, 244 F. Supp. 2d 217, 222 n.4 (S.D.N.Y. 

2003). 

57. In fact, as note supra 'If 50, the Court finds that the evidence was not evenly balanced. 

Plaintiffs' testimony about their discussions with Judelson on March 26, 2012 

regarding when the premium was earned was less credible in the Court's view than 

the defense testimony. (See supra 'If'lf 51-55). Gevorkyan testified that Defendant did 

not "explain to [her] any of the meaning of the [Bail Bond Application] or any of the 

words of the [Bail Bond Application] and what [Judelson] thought it meant when he 

gave [it] to [her] to sign." (Hr'g Tr. 45:19-21). Gevorkyan also testified that "since I 
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didn't have any property to put up, (JudclsonJ just told me this was just so that he felt 

safe that the defendant ' s wife was signing this document, that I'll make sure that my 

husband goes to court once he's released." Mat 45:22-25). She said that Defendant 

did not "explain to [her] anything about the [provisions of the Bail Bond 

Application]." iliL. at 46: 1-7). Ms. Moldaver testified that, during the March 26, 

2012 meeting, ludclson' s discussions with Plaintiffs were ' just regular conversation, 

nothing to do about the bond." (Hr'g Tr. 55:11-14). 

58. The record indicates that Gevorkyan spoke with Judelson prior to the March 26. 2012 

meeting in New Jersey; that the March 26, 2012 meeting lasted approximately six 

hours and culminated in the signing of the Bail Bond Application; and that 

Gevorkyan met with ludelson several weeks after the failed sufficiency hearing in 

ludelson ' s New York office. (See ludelson Aff. f1~ 9, 16,32). Also, the record 

reflects that Plaintiffs are sophisticated parties and there is some evidence that they 

engaged in negotiations as they worked out some of the details of the contract. Sec 

Sci. Applications Int'l Com. v. State, 60 A.D.3d 1257, 1259, 876 N.Y.S.2d 182,184 

(N.Y. App. Div. 3d Dep 't 2009); see also ludelson AfT. ~ 16 (" [The meeting] on 

March 26, 2012 . . . was a long day and a very long proeess[;] we were there for about 

six. hours."). Gcvorkyan has a Master' s degree in banking and finance. (Gevorkyan 

Aff. ~ 5). Ms. Moldaver has a Real Estate License and owns a " laboratory which 

conducts testing." (Ms. Moldaver AfT. ~ 5). Both were "sophisticated part[ies] [that 

had] a duty to exercise ordinary diligence and conduct an independent appraisal of the 

risk [she was] assuming." See HSH Nordbank AG v. U8S AG, 941 N.Y.S.2d 59,66 

(N.v. App. Div. 1st Dep't2012); see also Total MRl Mgmt.. LLC v. Greenfield 
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Imaging Associates Imaging, LLP, 816 N.Y.S.2d 702, at "6 (N.Y. Sup. Ct. 2006) 

(Where "it is undisputed that the individual parties involved are educated, 

sophisticated individuals."). 

59. Gevorkyan also had experience in negotiating a bail bond. Prior to meeting with 

Judelson and signing the Bail Bond Application, Gevorkyan had met with Empire 

Bail Bond and Universal Bail Bond, see supra ~~ 9-10, and had discussed, among 

other things, "what would be required in order to obtain a bond," "various statutes in 

the law," and "the premium fee for the bond." (Gevorkyan Aff. ~~ 20-23). 

Gevorkyan also acknowledged that her March 26, 2012 meeting with Judelson 

included discussion of, among other things, "the sureties [and] real property to be 

pledged," the "[sufficiency] hearing [as] a formal procedure where the court looks at 

all the sureties to make sure they are hard-working people and that there is no 

illegitimate money involved," and "what might happen if [Bogoraz] was bailed out 

and did not return to court." (!Q, ~~ 32, 38, 39). 

60. In addition, Gevorkyan's testimony that Judelson did not explain the terms of the Bail 

Bond Application is directly contradicted by the testimony of Plaintiff Mr. Moldaver: 

Q [Def.'s Counsel]: The [Bail Bond Application] documents that you did 
sign [on March 26, 2012], were they explained to you 
before you signed them? 

A [Mr. Moldaver]: Ira [Judelson] explained to everybody. 

Deposition of Sam Moldaver, dated May 13, 2014, at 22:4-7. 

61. The Court finds the following testimony of Defendant credible: "[w]hen Karine 

[Gevorkyan] came to me ... I expressed to her everything, from soup to nuts, what 

was going to happen here. And when all the properties, which I went over, and where 
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the money was coming from to do my diligence, to make sure that this tries to pass 

[sufficiency]. She understood everything from top to bottom, including that when the 

bond is executed she would lose her premium." (See Hr'g Tr. 121: 16-122: I). The 

Court further finds credible the testimony that Defendant explained to Plaintiffs 

during the March 26, 2012 meeting that "when all the documents had been executed I 

once again explained to [Gevorkyan] and Mr. and Ms. Moldaver that once the bond 

was posted the Premium fee would be earned and it would not be returned even if the 

Defendant didn't get out of jail because the [Sufficiency] Exam failed." (Judelson 

Aff. ~ 17). 

62. The Court also finds credible the corroborating testimony of Jabr, who stated that, 

during the March 26, 2012 meeting, he "established that the premium ... will be lost 

once the bail is posted ... [and] [Gevorkyan] was very well aware that once the bond 

is posted, the fee is earned ... because me and [Judelson] brought it up to her in the 

office there, and she said, I already know that. [An employee] from Empire [Bail 

Bonds] explained that to me thoroughly." (Hr'g Tr. 110:18-111: 14). 

63. The evidence adduced with respect to the March 26, 2012 meeting and discussions 

between the parties concerning the Bail Bond Application weighs in favor Defendant. 

See Fulop, 244 F. Supp. at 223; see also Gray v. Macy's East. Inc., 807 N.Y.S.2d 374, 

375 (N.Y. App. Div. 1st Dep't 2006); Higgins v. Hamilton, 794 N.Y.S.2d 421, 422 

(N.Y. App. Div. 2d Dep't 2005). 

64. As noted supra ~ 43, the language of the Bail Bond Application is ambiguous in that it 

does not specify the point at which the premium is earned. "Where a valid contract is 

incomplete, extrinsic evidence is admissible to complete the writing if it is apparent 
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from an inspection of the writing that all the particulars of the agreement are not 

present, and that evidence does not vary or contradict the writing." Zaidi v. New 

York Bldg. Contractors. Ltd., 951 N.Y.S.2d 573, 575 (N.Y. App. Div. 2d Dep't 

2012). The testimony of the parties is "extrinsic evidence [that] aids construction, 

and the resolution of the ambiguity." See Siegel v. Golub, 729 N.Y.S.2d 755, 756 

(N.Y. App. Div. 2d Dep't 2001). 

65. Pursuant to the terms of the Bail Bond Application, as supplemented with extrinsic 

evidence, Defendant is entitled to retain the bond premium in the amount of 

$120,260. (See infra ~ 75). 

Industry Practice 

66. Defendant also argues that both industry practice and New York State statutes and 

regulations support the conclusion that "the bail bond premium ... is earned upon the 

bail bondsman posting the bond regardless of whether a [sufficiency] hearing is 

ordered or its outcome or if the [criminal] defendant is released." (Def.'s Mot. at I). 

Judelson testified that "[0 ]nce the bond is executed, it is in the industry [custom or 

practice] that people are entitled to their premium." (Hr'g Tr. at 127: 16-17). The 

following colloquies are illustrative: 

Q [Def. 's Counsel]: Mr. Judelson, how many times in the past can you 
estimate did you earn a premium where a defendant was 
not released from custody? 

A [Judelson]: There's a lot of times where we earn premium, where the 
defendant could have a parole hold, he could go to 
immigration, a surety could fail. There's a lot of 
different situations, but everybody is explained upfront. 

Q [Court]: How many situations did you keep the premium where 
the defendant was not let out on bail?" 
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A [ludelson]: I'll say over a hundred. 

Hr'g Tr. at 141:15-143:13 

Q [Court]: So just in your experience, how many bail situations have you 
been involved in? 

A [Jabr]: Thousands over the years. 

Q [Court]: So in how many cases where the individual is not let out on bail, 
do you keep the premium? 

A [Jabr]: I would say 500 to 800 ... [which is] between six to ten percent, 
depending on what the bail is. 

Hr'g Tr. 111:18-112:15. 

New York Law 

67. Defendant further contends that "the controlling statutes" demonstrate that he is 

entitled to the disputed bond premium, including New York State Criminal Procedure 

Law Sections 520.20 and 520.30." (Def.'s Mot. at 2). 

68. The Court finds that New York State practices and statutory guidance are not 

dispositive but appear to lend support to Defendant's claim that he executed the bail 

bond on March 28, 2012, prior to the April 19,2012 sufficiency hearing. (See Def.'s 

Mot. at 1). 

69. New York Criminal Procedure Law § 520.20 governs the posting of bail and states: 

"When a bail bond is to be posted in satisfaction of bail, the obligor or obligors must 

submit to the court a bail bond in the amount fixed, executed in the form prescribed in 

subdivision two [of § 520.20], accompanied by a justifying affidavit of each obligor, 

executed in the form prescribed in subdivision four [of § 520.20]." N.Y. CPL § 

520.20. Judelson did this on March 28, 2012, when he submitted to the court a bail 
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bond in the amount of $2,000,000. (Pis. ' Ex. 8, Undertaking of Bail, dated March 28, 

2012). In addition, at that time, ludelson also provided "justifying affidavit[s] of each 

obligor," which "promis[ed1 ... money and property as security against any loss on 

said bail bond." (See Pis. Ex. II & 12). 

70. New York State law also appears to refute Plaintiffs' contention that "a bail bond is 

posted only after it is accepted by the Judge and the prisoner is released on bail." 

(Pis.' Findings at 14-15). New York Criminal Procedure Law § 520.30, which 

governs the "examination of sufficiency" of bail bonds, states: 

Following the posting of a bail bond and the justifying affidavit or affidavits 
or the posting of cash bail, the court may conduct an inquiry for the purpose of 
determining the reliability of the obligors or person posting cash bail , the value 
and sufficiency of any security offered, and whether any feature of the 
undertaking contravenes public policy . . .. The court may inquire into any 
matter . . . [and] at the conclusion of the inquiry, the court must issue an order 
either approving or disapproving the bail. 

N.Y. CPL § 520.30 (emphasis added). 

71. A sufficiency hearing takes place "following the posting of a bail bond." A bond is 

posted prior to the sufficiency hearing. and the bond ' s posting is not dependent on 

whether the (sufficiency hearing) court has "approv[ed] or disapprov[ed] the bail." 

(See N.Y. CPL § 520.30). This appears to support Defendant ' s contention that the 

bond was executed prior to the April 19, 2012 sufficiency hearing before the 

Honorable Justice Neil Firetog, notwithstanding the fact that Justice Firetog denied 

Bogoraz' bail and did not release him from custody. (See Def. ' s Mot. at 1). 

72. The Court notes that the New York Department of Financial Services Office of 

General Counsel issued an opinion on November 23, 20 I 0, entitled "Earned 

Commissions on Bail Bonds," which addresses the question very similar to the one 
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raised here: "At what point in the execution of a bail bond transaction does the bail 

bond agent earn its commission?" (Sec OGC Op. No. 10-11-15, dated November 23, 

20 10). The Office of General Counsel states that "despite preparing for the issuance 

ora bail bond, the court often docs not issue a bond, usually [because] ... the court 

docs not approve use of the bond after a [sufficiency] hearing pursuant to N.Y. erim. 

Law § 520.30," (iQJ, a fact which alone is not a barrier to the earning of a 

commission because ' 'the bail bond agent earns a commission when the bail bond is 

placed." 

New York Courts have generally held that. absent an agreement to the 
contrary, a licensed agent or broker earns its commiss ion when it brings about 
the relationship of the insurer and insured .... In accordance with this 
principle, absent an agreement to the contrary, the agency earn[s] the 
commission pertaining to ethel policy ... when the policy was placed. This 
same rule should apply to a bail bond agent. 

(.!.!!. at 2) (emphasis added), 

Amount or Bail Bond Premium 

73. Plaintiffs argue that they "overpaid the statutory rate of premium bascd upon 

Defendant's negligent (or intentional) calculation," because "[t]he correct premium 

for a bond of $2 Million is $ 120,260, not $120,560," (PIs.' Findingsat 10,) 

Defendant counters that " [Plaintiffs '} calculation is incorrect. .. It should be 

$120,560 because on every million dollars of bond, we' re allowed to take $60,260." 

(Hr'g Tr. at 117:11 - 13), Plaintiffs' calculation is correct. 

74. In detcnnining the bond premium amount that Defendant is entitled to collect, New 

York Insurance Law establishes the statutory maximum bond premium amount 

pennitted: 
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The premium or compensation for giving bail bond or depositing money 
or propeny as bail shall not exceed ten per centum of the amount of such 
bond or deposit in cases where such bonds or deposits do not exceed the 
sum of three thousand dollars. Where such bonds or deposits exceed the 
sum of three thousand dollars, the premium shall not exceed ten per 
centum of the first three thousand dollars and eight per centum of the 
excess amount over three thousand dollars up to ten thousand dollars and 
six per centum of the excess amount over ten thousand dollars. In cases 
where the amount of the bond or deposit is less than two hundred dollars 
a minimum premium of ten dollars may be charged. 

N.Y. Insurance Law § 6804(a). 

75. The Court finds that Defendant incorrectly overstated by $300 the premium permitted 

under N. Y. Insurance Law § 6804. That is, for a bond of $2,000,000, Defendant was 

entitled to collect ten percent of the first three thousand dollars (or $300), eight 

percent of the first seven thousand dollars (or $560), and six percent of the excess 

amount over ten thousand dollars (or $119,400). (See Court Ex. I, dated March 5, 

2015). The maximum premium amount that Defendant was permitted to collect 

under § 6804(a) was $120,260, not S120,560. (See lQ). Plaintiffs are entitled to 

recover $300 from Defendant. 

Unjust Enrichment 

76. «It is black-letter law in New York that recovery on an equitable theory of unjust 

enrichment is not permitted where the matter at issue is covered by a valid, 

enforceable contract." Coty, Inc. v. L'Oreal SA, 320 F. App 'x 5, 6 (2d Cir. 2009); 

see also G & G Investments. Inc. v. Rev!on Consumer Products Corp., 724 N.Y.S.2d 

411,411 (N. Y. App. 1 st Dep't 2001). Because the Court has found that the Bail 

Bond Application is a valid, enforceable contract (see supra ~ 31), Plaintiffs' claim of 

unjust enrichment must be denied. See G&G Investments, 724 N. Y .S.2d at 411. 
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77. Assuming, arguendo, that the Bail Bond Application were not a valid, enforceable 

contract, the Coun would likely find that Plaintiffs have failed to demonstrate that it 

would be "against equity and good conscience to permit [the defendant] to retain what 

is sought to be recovered, '" Sec W. Park Associates. Inc. v. Everest Nat. Ins. Co. , 

113 A.D.3d 38, 45 (N.Y. App. Div. 2d Dep 't 2013) (quoting Mandarin Trading Ltd. 

v. Wildenstein, 944 N.E.2d 1104, IIII (N.Y. 20 II)) . "The mere fact that the 

plaintiff' s activities bestowed a benefit on the defendant is insufficient to establish a 

cause of action for unjust enrichment." Clark v. Dahy. 751 N.V.S.2d 622, 623 (N.Y. 

App. Div. 3d Dep 't 2002). Plaintiffs have failed to show by a preponderance of 

evidence that it would be "against equity and good conscience" to permit Defendant 

to retain the bail bond premium. 

78. Defendant, by contrast, argued that hi s "time, efforts and expenses .. . justify hi s 

retaining the [premium]," (Def.'s Mot. at 12), U . " [his] out of pocket expenses ... 

were approximately $25,000, He estimates that he lost between four and eight clients 

during the time he spent on this bond at the cost of at least $20,000 ... [and] 

[a]llowing for a reduced hourly rate of $250, hi s time is valued at another $25,000." 

(JPTO at 8- 9). " [T]he $[70] ,000 accounted for is at the low end of what is hi s due," 

(JPTO at 9). 

79. During the March 5, 20 15 bench trial, Defendant provided testimony concerning the 

amount of work performed in undertaking the bail bond: 

Q [Def. 's Counsel] : Can you approximate how much time, your time, you put 
in to the obtaining of the execution of the bond in this 
case, from the time you first met Karine [Gevorkyan] , 
until the time that that hond was signed? 
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A [Judelson): 

Hr'gTr.151:17-152:9. 

Conversion 

I would bave to say well over hundreds of hours of being 
into this case, also appraisals, title searches, legal costs 
for - again, I'm a bondsman; so I have to have attorneys 
look over paperwork. 

80. Plaintiffs allege that "Defendant took physical possession of ... current genuine U.S. 

Passports including [that} of Kanne Bogoraz." (Compl. ~ 48.) Plaintiffs also allege 

that they "[dJemandcd the return of the passports four times ... [butl Defendant 

refused to return ... [the passports} until January 27, 2014. Until that time, 

Defendant maintained dominion and control over the passports to the detriment of 

Plaintiffs." (Compl. ~~ 53, 55). 

8 1. "Conversion is the unauthorized exercise orthc right of ownership over goods 

belonging to another to the exclusion of the owner's rights." State v. Seventh 

Regiment Fund, Inc., 774 N.E.2d 702, 7 10 (N.Y. 2002) (quotation omitted). 

"Returning property to the rightful owner ... does not absolve defendants of all 

liability from the alleged conversion. A claim for conversion will exist even when the 

deprivation is partial or temporary." Polanco v. NCO Portfolio Mgmt, 23 F. Supp. 3d 

363, 371 (S.D.N.Y. 2014) (quoting Slue v. N.Y. Univ. Med. e tr., 409 F. Supp. 2d 

349, 364 (S.D.N. Y. 2006». But to do this, Plaintiffs must show "competent proof of 

value ... of the property involved." Correa v. Midtown Moving, 791 N.Y.S.2d 868 

(N.Y. App. Div. 1st Dep't 2004). 

82. Plaintiffs argue that the alleged conversion of the passports has "damaged [them} in 

an amount to be determined by the trier of fact at trial for this deprivation up to and 

including January 27, 2014," (Compl. , 75), but offered no evidence of the value of 
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these passports, or any damages that may have arisen due to the alleged conversion. 

(See Pis: Findings; Hr 'g Tr.). It was "incumbent upon the PlaintiflIs] to demonstrate 

the value of the (passports] to [them1 based on [their1 actual money losses." Correa, 

791 N.Y.S.2d at 868. 

83. Because Plaintiffs have failed to present "competent proofofvalue," they are not 

entitled to damages for conversion of the passports (which have been returned). See 

Corr!O!, 791 N.Y.S.2d at 868: see also Bandler v. BPM NYC. Ltd .• 2014 WL 

5038407, at *15 n.6 (S.D.N.Y. Sept. 16, 2014) (applying New York Law) ("Plaintiffs ' 

conversion claim also fails because they have offered no evidence of damages."). 

IV. Conclusion & Order 

For the foregoing reasons, the Clerk of Court is respectfully requested to enter 

judgment in favor of Defendant on Plaintiffs' breach of contract, unjust enrichment, and 

conversion claims. Pursuant to New York Insurance Law § 6804(a), Defendant is entitled to 

retain a maximum bail bond premium of S 120,260. Defendant is ordered to return $300 to 

Plaintiffs. 

Thereafter, the Clerk is respectfully requested to close this case. 

Dated: New York, New York 
September 30, 2015 
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