
 

 
2 

 

REDLINE COMPARISON REFLECTING CHANGES 

ARTICLE I.  GENERAL PROVISIONS 

1.  Scope and Covered Judges 

(a) Scope.  These Rules govern proceedings under the Judicial Conduct and Disability Act 
(the Act), 28 U.S.C. §§ 351–364, to determine whether a covered judge has engaged in 
conduct prejudicial to the effective and expeditious administration of the business of 
the courts or is unable to discharge the duties of office because of mental or physical 
disability. 

(b)  Covered Judge.  A covered judge is defined under the Act and is limited to judges of 
United States courts of appeals, judges of United States district courts, judges of 
United States bankruptcy courts, United States magistrate judges, and judges of the 
courts specified in 28 U.S.C. § 363. 

COMMENTARY ON RULE 1 
 [. . .] 
 After being submitted for public comment pursuant to 28 U.S.C. § 358(c), the Judicial Conference 
promulgated the present Rules on March 11, 2008.  They were amended on September 17, 2015, and again 
on March 12, 2019. 

The definition of a covered judge tracks the Judicial Conduct and Disability Act.  See 28 U.S.C. § 
351(d)(1) (defining the term “judge” as “a circuit judge, district judge, bankruptcy judge, or magistrate 
judge”).  As long as the subject of a complaint retains the judicial office and remains a covered judge as 
defined in Rule 1(b), a complaint must be addressed.  Id.; 28 U.S.C. §§ 371(b); 372(a). 

Rules 8(c) and (d) address the procedures for processing a complaint involving allegations against a 
person not covered by the Act, such as other court personnel, or against both a covered judge and a 
noncovered person.  Court employees seeking to report, or file a claim related to, misconduct or the denial 
of rights granted under their Employment Dispute Resolution (EDR) plan by other court personnel may wish 
to consult the Model EDR Plan and the EDR plan for the relevant court, among other resources.  See Guide 
to Judiciary Policy, vol. 12, appx. 2B. 

2.  Effect and Construction and Effect 
[. . .] 

3.  General Definitions 

The following general definitions apply to these Rules.  Cognizable misconduct and disability are 
defined in Rule 4. 

 
(c) Complaint.  A “complaint” is: 

(1) a document that, in accordance with Rule 6, is filed by any person in his or her 
individual capacity, or on behalf of, any person, including a 
professionaldocument filed by an organization; or 
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(2) information from any source, other than a document described in (c)(1), that 
gives a chief judge probable cause to believe that a covered judge, as defined in 
Rule 4,1(b), has engaged in misconduct or may have a disability, whether or not 
the information is framed as or is intended to be an allegation of misconduct or 
disability. 

[. . .] 
(e) Disability.  “Disability”(e is a temporary or permanent impairment, physical or mental, 

rendering a judge unable to discharge the duties of the particular judicial office.  
Examples of disability include substance abuse, the inability to stay awake during 
court proceedings, or impairment of cognitive abilities that renders the judge unable to 
function effectively. 

[. . .] 
(f) Judicial Employee.  “Judicial Employee” includes judicial assistants, law clerks, and 

other court employees, including unpaid staff, such as interns, externs, and other 
volunteer employees.  

[. . .] 
(h) Misconduct.  Cognizable misconduct: 

(1) is conduct prejudicial to the effective and expeditious administration of the 
business of the courts.  Misconduct includes, but is not limited to: 

(A) using the judge’s office to obtain special treatment for friends or 
relatives; 

(B) accepting bribes, gifts, or other personal favors related to the judicial 
office; 

(C) having improper discussions with parties or counsel for one side in a 
case; 

(D) treating litigants, attorneys, or others in a demonstrably egregious and 
hostile manner; 

(E) engaging in partisan political activity or making inappropriately partisan 
statements; 

(F) soliciting funds for organizations; 

(G) retaliating against complainants, witnesses, or others for their 
participation in this complaint process; 

(H) refusing, without good cause shown, to cooperate in the investigation of 
a complaint under these Rules; or 

(I) violating other specific, mandatory standards of judicial conduct, such 
as those pertaining to restrictions on outside income and requirements 
for financial disclosure. 
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 (2) is conduct occurring outside the performance of official duties if the conduct 

might have a prejudicial effect on the administration of the business of the 
courts, including a substantial and widespread lowering of public confidence in 
the courts among reasonable people. 

(3) does not include: 

(A)  an allegation that is directly related to the merits of a decision or 
procedural ruling.  An allegation that calls into question the correctness 
of a judge’s ruling, including a failure to recuse, without more, is 
merits-related.  If the decision or ruling is alleged to be the result of an 
improper motive, e.g., a bribe, ex parte contact, racial or ethnic bias, or 
improper conduct in rendering a decision or ruling, such as personally 
derogatory remarks irrelevant to the issues, the complaint is not 
cognizable to the extent that it attacks the merits. 

(B) an allegation about delay in rendering a decision or ruling, unless the 
allegation concerns an improper motive in delaying a particular decision 
or habitual delay in a significant number of unrelated cases. 

(i) Subject Judge.  “Subject judge” means anya covered judge, as described in Rule 
41(b), who is the subject of a complaint. 

COMMENTARY ON RULE 3 
 [. . .] 
 Under the Act, a “complaint” may be filed by “any person” or “identified” by a chief judge.  See 28 
U.S.C. § 351(a), (b).  Under Rule 3(c)(1), a complaint may be submitted by a person, in his or her individual 
capacity, or by a professional organization.  , or on behalf of, any person, including a document filed by an 
organization.  Traditional standing requirements do not apply.  Individuals or organizations may file a 
complaint even if they have not been directly injured or aggrieved. 

Generally, the word “complaint” brings to mind the commencement of an adversary proceeding in 
which the contending parties are left to present the evidence and legal arguments, and judges play the role 
of an essentially passive arbiter.  The Act, however, establishes an administrative, inquisitorial process.  For 
example, even absent a complaint filed by a complainant under Rule 6, chief judges are expected in some 
circumstances to trigger the process — “identify a complaint,” see 28 U.S.C. § 351(b) and Rule 5 — and 
conduct an investigation without becoming a party.  See 28 U.S.C. § 352(a); Breyer Committee Report, 239 
F.R.D. at 214; Illustrative Rule 2(j).  Even when a complaint is filed by someone other than the chief judge, 
the complainant lacks many rights that a litigant would have, and the chief judge, instead of being limited to 
the “four corners of the complaint,” must, under Rule 11, proceed as though misconduct or disability has 
been alleged whereWhere the complainant reveals information of misconduct or disability but does not claim 
it as such, the chief judge is not limited to the “four corners of the complaint” and should proceed under Rule 
5 to determine whether identification of a complaint is appropriate.  See Breyer Committee Report, 239 
F.R.D. at 183–84. 
 [. . .] 
 The remaining subsections of Rule 3 provide technical definitions clarifying the application of the 
Rules. 
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ARTICLE II.  MISCONDUCT AND DISABILITY 

4.  Misconduct and Disability Definitions 

(a) Misconduct Generally.  Cognizable Misconduct is conduct prejudicial to the effective 
and expeditious administration of the business of the courts.  Cognizable misconduct 
includes, but is not limited to, the following: 

(1) Violation of Specific Standards of Judicial Conduct.  Cognizable misconduct 
includes: 

(A) using the judge’s office to obtain special treatment for friends or 
relatives; 

(B) accepting bribes, gifts, or other personal favors related to the judicial 
office; 

(C) engaging in improper ex parte communications with parties or counsel 
for one side in a case; 

(D) engaging in partisan political activity or making inappropriately partisan 
statements; 

(E) soliciting funds for organizations; or 

(F) violating rules or standards pertaining to restrictions on outside income 
or knowingly violating requirements for financial disclosure. 

(2) Abusive or Harassing Behavior.  Cognizable misconduct includes: 

(A) engaging in unwanted, offensive, or abusive sexual conduct, including 
sexual harassment or assault;  

(B) treating litigants, attorneys, judicial employees, or others in a 
demonstrably egregious and hostile manner; or 

(C) creating a hostile work environment for judicial employees. 

(3) Discrimination.  Cognizable misconduct includes intentional discrimination on 
the basis of race, color, sex, gender, gender identity, pregnancy, sexual 
orientation, religion, national origin, age, or disability; 

(4) Retaliation.  Cognizable misconduct includes retaliating against complainants, 
witnesses, judicial employees, or others for participating in this complaint 
process, or for reporting or disclosing judicial misconduct or disability; 

(5) Interference or Failure to Comply with the Complaint Process.  Cognizable 
misconduct includes refusing, without good cause shown, to cooperate in the 
investigation of a complaint or enforcement of a decision rendered under these 
Rules; or 
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(6) Failure to Report or Disclose.  Cognizable misconduct includes failing to call to 
the attention of the relevant chief district judge or chief circuit judge any reliable 
information reasonably likely to constitute judicial misconduct or disability. 

A judge who receives such reliable information shall respect a request for 
confidentiality but shall nonetheless disclose the information to the relevant 
chief district judge or chief circuit judge, who shall also treat the information as 
confidential.  Certain reliable information may be protected from disclosure by 
statute or rule.  A judge’s assurance of confidentiality must yield when there is 
reliable information of misconduct or disability that threatens the safety or 
security of any person or that is serious or egregious such that it threatens the 
integrity and proper functioning of the judiciary.   

A person reporting information of misconduct or disability must be informed at 
the outset of a judge’s responsibility to disclose such information to the 
relevant chief district judge or chief circuit judge. 

Reliable information reasonably likely to constitute judicial misconduct or 
disability related to a chief circuit judge should be called to the attention of the 
next most-senior active circuit judge.  Such information related to a chief 
district judge should be called to the attention of the chief circuit judge. 

(7) Conduct Outside the Performance of Official Duties.  Cognizable misconduct 
includes conduct occurring outside the performance of official duties if the 
conduct is reasonably likely to have a prejudicial effect on the administration of 
the business of the courts, including a substantial and widespread lowering of 
public confidence in the courts among reasonable people. 

(b) Conduct Not Constituting Cognizable Misconduct. 

(1)  Allegations Related to the Merits of a Decision or Procedural Ruling.   
Cognizable misconduct does not include an allegation that calls into question 
the correctness of a judge’s ruling, including a failure to recuse. 

If the decision or ruling is alleged to be the result of an improper motive, e.g., a 
bribe, ex parte contact, racial or ethnic bias, or improper conduct in rendering a 
decision or ruling, such as personally derogatory remarks irrelevant to the 
issues, the complaint is not cognizable to the extent that it calls into question 
the merits of the decision. 

(2) Allegations About Delay.  Cognizable misconduct does not include an allegation 
about delay in rendering a decision or ruling, unless the allegation concerns an 
improper motive in delaying a particular decision or habitual delay in a 
significant number of unrelated cases. 

(c) Disability.  Disability is a temporary or permanent impairment, physical or mental, 
rendering a judge unable to discharge the duties of the particular judicial office.  
Examples of disability include substance abuse, the inability to stay awake during 
court proceedings, or impairment of cognitive abilities that renders the judge unable to 
function effectively. 
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COMMENTARY ON RULE 4 

 Rule 3(e) relates to disability and provides only the most general definition, recognizing that a fact-
specific approach is the only one available.  A mental disability could involve cognitive impairment or any 
psychiatric or psychological condition that renders the judge unable to discharge the duties of office.  Such 
duties may include those that are administrative.  If, for example, the judge is a chief judge, the judicial 
council, fulfilling its obligation under 28 U.S.C. § 332(d)(1) to make “necessary and appropriate orders for 
the effective and expeditious administration of justice,” may find, under 28 U.S.C. § 45(d) or § 136(e), that 
the judge is “temporarily unable to perform” his or her chief-judge duties.  In that event, an appropriate 
remedy could involve, under Rule 20(b)(1)(D)(vii), temporary reassignment of chief-judge duties to the next 
judge statutorily eligible to perform them. 

 The phrase “prejudicial to the effective and expeditious administration of the business of the courts” 
is not subject to precise definition, and subsection (h)(1a) therefore provides some specific examples.  
Although the 28 U.S.C. § 351(a).  The Code of Conduct for United States Judges may be informative, its 
main preceptssets forth behavioral guidelines for judges.  While the Code’s Canons are highly general; the 
Code is in many potential applications aspirational rather than a set of disciplinary rules.  
Ultimately,instructive, ultimately the responsibility for determining what constitutes cognizable misconduct 
under the statute is the province of the is determined by the Act and these Rules, as interpreted and applied 
by judicial council of the circuitcouncils, subject to such review and limitations as are ordainedprescribed by 
the statuteAct and by these Rules.  See also Rule 24 (Public Availability of Decisions). 
 [. . .]    
Rule 4(a)(2)(A) provides expressly that unwanted, offensive, or abusive sexual conduct by a judge, including 
sexual harassment or assault, constitutes cognizable misconduct.  The Rule recognizes that anyone can be 
a victim of unwanted, offensive, or abusive sexual conduct, regardless of their sex and of the sex of the 
judge engaging in the misconduct. 

 Under Rule 3(h)(1)(G4(a)(4), a judge’s efforts to retaliate against any person for his or her 
involvementreporting or disclosing misconduct, or otherwise participating in the complaint process may 
constitute cognizable misconduct.  The Rule makes thisthe prohibition against retaliation explicit in the 
interest of promoting public confidence in the complaint process. 

 Rules 4(a)(2), (3), and (4) reflect the judiciary’s commitment to maintaining a work environment in 
which all judicial employees are treated with dignity, fairness, and respect, and are free from harassment, 
discrimination, and retaliation.  See Code of Conduct for United States Judges, Canon 3A(3) cmt. (“The duty 
to be respectful includes the responsibility to avoid comment or behavior that could reasonably be 
interpreted as harassment, prejudice or bias.”). 

 Rule 3(h)(1)(H4(a)(5) provides that a judge’s refusal, without good cause shown, to cooperate in the 
investigation of a complaint or enforcement of a decision rendered under these Rules may 
constituteconstitutes cognizable misconduct.  While the exercise of rights under the Fifth Amendment to the 
Constitution would constitute good cause under Rule 3(h)(1)(H4(a)(5), given the fact-specific nature of the 
inquiry, it is not possible to otherwise anticipate all circumstances that might also constitute good cause.  
The Commentary on Rule 13 provides additional discussion regarding Rule 3(h)(1)(H4(a)(5).  The Rules 
contemplate that judicial councils will not consider commencing proceedings under Rule 3(h)(1)(H4(a)(5) 
except as necessary after other means to acquire the information or enforce a decision have been tried or 
have proven futile. 
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 Rule 3(h)(2) reflects that an allegation can meet the statutory standard All judges have a duty to 
bring to the attention of the relevant chief district judge or chief circuit judge reliable information reasonably 
likely to constitute judicial misconduct or disability.  See Rule 4(a)(6).  This duty is included within every 
judge’s obligation to assist in addressing allegations of misconduct or disability and to take appropriate 
action as necessary.  Public confidence in the integrity and impartiality of the judiciary is promoted when 
judges take appropriate action based on reliable information of likely misconduct.  Appropriate action 
depends on the circumstances, but the overarching goal of such action should be to prevent harm to those 
affected by the misconduct and to prevent recurrence.  See Code of Conduct for United States Judges, 
Canon 3B(6) & cmt.  These Rules incorporate those principles while allowing for appropriate, expeditious, 
fair, and effective resolutions of all such complaints.  

 The formal procedures outlined in these Rules are intended to address serious issues of judicial 
misconduct and disability.  By statute and rule, the chief circuit judge administers the misconduct and 
disability complaint process, including the authority to investigate an allegation and, if warranted, to identify a 
formal complaint. See Rule 5.  Disclosures made to or otherwise brought to the attention of the appropriate 
chief district judge of reliable information of misconduct or disability that threatens the safety or security of 
any person or that is serious or egregious such that it threatens the integrity and proper functioning of the 
judiciary warrant communication to and consultation with the chief circuit judge in light of the chief circuit 
judge’s statutory responsibility for overseeing any required final action. 

 In practice, however, not all allegations of misconduct or disability will warrant resort to the formal 
procedures outlined in these Rules because they appear likely to yield to effective, prompt resolution 
through informal corrective action.  In such cases, allegations may initially be addressed to the chief district 
judge or the chief circuit judge to determine whether informal corrective action will suffice and to initiate such 
steps as promptly as is reasonable under the circumstances.  

 A person who seeks to report information of misconduct or disability on a confidential or anonymous 
basis may proceed through various alternative avenues within the judiciary, including the Office of Judicial 
Integrity and/or comparable offices within the circuits. 

 Rule 4(a)(7) reflects that an allegation can meet the statutory standard for misconduct even though 
the judge’s alleged conduct did not occur in the course of the performance of official duties.  
AndFurthermore, some conduct specified in the categories listed under subsection (hRule 4(a)(1) through 
4(a)(6), or in categories not listedspecified within these Rules, might depending on the circumstances 
amount to “constitute misconduct” under subsection (h)(2), or under both subsection (h)(1) and subsection 
(h)(2).  Also, the occurring outside the performance of official duties.  The Code of Conduct for United States 
Judges expressly covers a wide range of extra-official activities, and some of these activities may constitute 
misconduct. under the Act and these Rules.  For example, allegations that a judge solicited funds for a 
charity or other organization or participated in a partisan political event are cognizable under the Act even 
though they did not occur in the course of the performance of the judge’s official duties. 

 On the other hand, judges are entitled to some leeway in extra-official activities.  For example, 
misconduct may not include a judge being repeatedly and publicly discourteous to a spouse (not including 
physical abuse) even though this might cause some reasonable people to have diminished confidence in the 
courts.  Rule 3(h)(2) states that conduct of this sort is covered, for example, when it might lead to a 
“substantial and widespread” lowering of such confidence. 
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 Rule 3(h)(3)(A4(b)(1) tracks the Act, 28 U.S.C. § 352(b)(1)(A)(ii), in excluding from the definition of 
misconduct allegations “[d]irectly related to the merits of a decision or procedural ruling.”  This exclusion 
preserves the independence of judges in the exercise of judicial powerauthority by ensuring that the 
complaint procedure is not used to collaterally attackcall into question the substance of a judge’s decision or 
procedural ruling.  Any allegation that calls into question the correctness of an official actiondecision or 
procedural ruling of a judge — without more — is merits-related.  [. . .] 

 Conversely, an allegation — however unsupported — that a judge conspired with a prosecutor to 
make a particular ruling is not merits-related, even though it “relates” to a ruling in a colloquial sense.  Such 
an allegation attacks the propriety of conspiring with the prosecutor and goes beyond a challenge to the 
correctness — “the merits” — of the ruling itself.  An allegation that a judge ruled against the complainant 
because the complainant is a member of a particular racial or ethnic group, or because the judge dislikes the 
complainant personally, is also not merits-related.  Such an allegation attacks the propriety of arriving at 
rulings with an illicit or improper motive.  Similarly, an allegation that a judge used an inappropriate term to 
refer to a class of people is not merits-related even if the judge used it on the bench or in an opinion; the 
correctness of the judge’s rulings is not at stake.  An allegation that a judge treated litigants or, attorneys, 
judicial employees, or others in a demonstrably egregious and hostile manner while on the bench is also not 
merits-related.   

 The existence of an appellate remedy is usually irrelevant to whether an allegation is merits-related.  
The merits-related ground for dismissal exists to protect judges’ independence in making rulings, not to 
protect or promote the appellate process.  A complaint alleging an incorrect ruling is merits-related even 
though the complainant has no recourse from that ruling.  By the same token, an allegation that is otherwise 
cognizable under the Act should not be dismissed merely because an appellate remedy appears to exist (for 
example, vacating a ruling that resulted from an improper ex parte communication).  However, there may be 
occasions when appellate and misconduct proceedings overlap, and consideration and disposition of a 
complaint under these Rules may be properly deferred by the chief judge until the appellate proceedings are 
concluded in order to avoid, inter alia, inconsistent decisions. 
 [. . .] 
 With regard to Rule 3(h)(3)(B4(b)(2), a complaint of delay in a single case is excluded as merits-
related.  Such an allegation may be said to challenge the correctness of an official action of the judge — in 
other words,, i.e., assigning a low priority to deciding the particular case.  But, by the same token, an 
allegation of a habitual pattern of delay in a significant number of unrelated cases, or an allegation of 
deliberate delay in a single case arising out of an illicitimproper motive, is not merits-related. 

 Rule 4(c) relates to disability and provides only the most general definition, recognizing that a fact-
specific approach is the only one available.  A mental disability could involve cognitive impairment or any 
psychiatric or psychological condition that renders the judge unable to discharge the duties of office.  Such 
duties may include those that are administrative.  If, for example, the judge is a chief judge, the judicial 
council, fulfilling its obligation under 28 U.S.C. § 332(d)(1) to make “necessary and appropriate orders for 
the effective and expeditious administration of justice,” may find, under 28 U.S.C. § 45(d) or § 136(e), that 
the judge is “temporarily unable to perform” his or her chief-judge duties.  In that event, an appropriate 
remedy could involve, under Rule 20(b)(1)(D)(vii), temporary reassignment of chief-judge duties to the next 
judge statutorily eligible to perform them. 

 The remaining subsections of Rule 3 provide technical definitions clarifying the application of the 
Rules to the various kinds of courts covered. 
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4.  Covered Judges 

A complaint under these Rules may concern the actions or capacity only of judges of United States 
courts of appeals, judges of United States district courts, judges of United States bankruptcy courts, 
United States magistrate judges, and judges of the courts specified in 28 U.S.C. § 363. 

COMMENTARY ON RULE 4 

 This Rule tracks the Act.  Rule 8(c) and (d) contain provisions as to the handling of complaints 
against persons not covered by the Act, such as other court personnel, or against both covered judges and 
noncovered persons. 

 Confidentiality as referenced elsewhere in these Rules is directed toward protecting the fairness and 
thoroughness of the process by which a complaint is filed or initiated, investigated (in specific 
circumstances), and ultimately resolved, as specified under these Rules.  Nothing in these Rules concerning 
the confidentiality of the complaint process or the Code of Conduct for Judicial Employees concerning use or 
disclosure of confidential information received in the course of official duties prevents judicial employees 
from reporting or disclosing misconduct or disability.  See Rule 23(c). 

ARTICLE III.  INITIATION OF COMPLAINT 
[. . .] 
COMMENTARY ON RULE 5 
 [. . .] 
 A chief judge’s decision not to identify a complaint under Rule 5 is not appealable and is subject to 
Rule 3(h)(3)(A4(b)(1), which excludes merits-related complaints from the definition of misconduct. 
 [. . .] 

COMMENTARY ON RULE 6 

The Rule is adapted from the Illustrative Rules and is largely self-explanatory.  As discussed in the 
Commentary on Rule 4 and in Rule 23(c), confidentiality as referenced elsewhere in these Rules does not 
prevent judicial employees from reporting or disclosing misconduct or disability.  

8.  Action by Circuit Clerk 
[. . .] 
(b) Distribution of Copies.  The circuit clerk must promptly send copies of a complaint 

filed under Rule 6 to the chief judge or, where the chief judge is disqualified from 
considering a complaint, to the judge authorized to act as chief judge under Rule 25(f), 
and copies of complaints filed under Rule 6 or identified under Rule 5 to each subject 
judge.  [. . .] 

(c) Complaint Against Noncovered Person.  If the circuit clerk receives a complaint about 
a person not holding an office described in Rule 41(b), the clerk must not accept the 
complaint under these Rules. 

(d) Complaint Against Judge and Another Noncovered Person.  If the circuit clerk receives 
a complaint about a judge described in Rule 41(b) and a person not holding an office 
described in Rule 41(b), the clerk must accept the complaint under these Rules only 
with regard to the judge and must so inform the complainant. 
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ARTICLE IIIIV.  REVIEW OF COMPLAINT BY CHIEF JUDGE 

11.  Chief Judge’s Review 

(a) Purpose of Chief Judge’s Review.  When a complaint is identified by the chief judge or 
is filed, the chief judge must review it unless the chief judge is disqualified under Rule 
25., in which case the most-senior active circuit judge not disqualified will review the 
complaint.  [. . .] 

[. . .] 
(c) Dismissal. 

(1) Permissible grounds.  A complaint mustmay be dismissed in whole or in part to 
the extent that the chief judge concludes that the complaint: 
[. . .] 

(e) Intervening Events.  The chief judge may conclude a complaint proceeding in whole or 
in part upon determining that intervening events render some or all of the allegations 
moot or make remedial action impossible as to the subject judge. 

[. . .] 

COMMENTARY ON RULE 11 

 This Rule describes complaint-review actions available either to the chief judge or, where that judge 
is the subject judge or is otherwise disqualified under Rule 25, such as where the complaint is filed against 
the chief judge, to the judge designated under Rule 25(f) to perform the chief judge’s duties under these 
Rules.  [. . .] 

 Subsection (c) describes the grounds on which a complaint may be dismissed.  These are adapted 
from the Act, 28 U.S.C. § 352(b), and the Breyer Committee Report, 239 F.R.D. at 239–45.  Subsection 
(c)(1)(A) permits dismissal of an allegation that, even if true, does not constitute misconduct or disability 
under the statutory standard.  The proper standards are set out in Rule 34 and discussed in the 
Commentary on that Rule.  Subsection (c)(1)(B) permits dismissal of complaints related to the merits of a 
decision by a subject judge; this standard is also governed by Rule 34 and its accompanying Commentary. 
 [. . .] 
 Rule 11(d) implements the Act’s provision for dismissal if voluntary appropriate corrective action has 
been taken.  It is largely adapted from the Breyer Committee Report, 239 F.R.D. at 244–45.  The Act 
authorizes the chief judge to conclude the complaint proceedings if “appropriate corrective action has been 
taken.”  28 U.S.C. § 352(b)(2).  Under the Rule, action taken after a complaint is filed is “appropriate” when it 
acknowledges and remedies the problem raised by the complaint.  Breyer Committee Report, 239 F.R.D. at 
244.  Because the Act deals with the conduct of judges, the emphasis is on correction of the judicial conduct 
that was the subject of the complaint.  Id.  Terminating a complaint based on corrective action is premised 
on the implicit understanding that voluntary self-correction or redress of misconduct or a disability ismay be 
preferable to sanctions.  Id.  [. . .] 

 Rule 11(e) implements Section 352(b)(2) of the Act, which permits the chief judge to “conclude the 
proceeding,” if “action on the complaint is no longer necessary because of intervening events,” such as a 
resignation from judicial office.  Ordinarily, however, stepping down from an administrative post such as 
chief judge, judicial-council member, or court-committee chair does not constitute an event rendering 
unnecessary any further action on a complaint alleging judicial misconduct.  Breyer Committee Report, 239 
F.R.D. at 245.  As long as the subject of a complaint performsretains the judicial duties,office and remains a 
covered judge as defined in Rule 1(b), a complaint alleging judicial misconduct must be addressed.  Id..; 28 
U.S.C. §§ 371(b); 372(a). 
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Concluding a complaint proceeding, by either the judicial council of the subject judge or the judicial 
council to which a complaint proceeding has been transferred, precludes remedial action under the Act and 
these Rules as to the subject judge.  But the Judicial Conference and the judicial council of the subject judge 
have ample authority to assess potential institutional issues related to the complaint as part of their 
respective responsibilities to promote “the expeditious conduct of court business,” 28 U.S.C. § 331, and to 
“make all necessary and appropriate orders for the effective administration of justice within [each] circuit.”  
Id. at § 332(d)(1).  Such an assessment might include an analysis of what conditions may have enabled 
misconduct or prevented its discovery, and what precautionary or curative steps could be undertaken to 
prevent its recurrence.  The judicial council may request that the Committee on Judicial Conduct and 
Disability transmit its order to relevant Congressional entities. 
 [. . .] 

ARTICLE IVV.  INVESTIGATION AND REPORT BY SPECIAL COMMITTEE 
[. . .] 

13.  Conduct of Special-Committee Investigation 

(a) Extent and Methods of Special-Committee Investigation.  A special committee should 
determine the appropriate extent and methods of its investigation in light of the 
allegations of the complaint and its preliminary inquiry.in the complaint and the 
committee’s preliminary inquiry.  In investigating the alleged misconduct or disability, 
the special committee should take steps to determine the full scope of the potential 
misconduct or disability, including whether a pattern of misconduct or a broader 
disability exists.  The investigation may include use of appropriate experts or other 
professionals.  If, in the course of the investigation, the special committee has cause 
to believe that the subject judge may have engaged in misconduct or has a disability 
that is beyond the scope of thespecific pending complaint, the committee must refer 
the new matter to the chief judge for a determination of whether action under Rule 5 
or Rule 11 is necessary before the committee’s investigation is expanded to include 
the new matter. 

 

COMMENTARY ON RULE 13 
 [. . .] 
 The special committee may also consider whether such a judge might be in violation of his or her 
duty to cooperate in an investigation under these Rules, a duty rooted not only in the Act’s definition of 
misconduct but also in the Code of Conduct for United States Judges, which emphasizes the need to 
maintain public confidence in the judiciary, see Canon 2(A) and Canon 1 cmt., and requires judges to 
“facilitate the performance of the administrative responsibilities of other judges and court personnel,” Canon 
3(B)(1).  If the special committee finds a breach of the duty to cooperate and believes that the breach may 
amount to misconduct under Rule 3(h)(1)(H4(a)(5), it should determine, under the final sentence of Rule 
13(a), whether that possibility should be referred to the chief judge for consideration of action under Rule 5 
or Rule 11.  See also Commentary on Rule 34. 

[. . .] 

16.  Complainant’s Rights in Investigation 
[. . .] 
(e) Cooperation.  In exercising its discretion under this Rule, the special committee may 

take into account the degree of the complainant's cooperation in preserving the 
confidentiality of the proceedings, including the identity of the subject judge. 
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COMMENTARY ON RULE 16 
 [. . .] 
 In exercising their discretion regarding the role of the complainant, the special committee and the 
judicial council should protect the confidentiality of the complaint process.  As a consequence, subsection 
(e) provides that the special committee may consider the degree to which a complainant has cooperated in 
preserving the confidentiality of the proceedings in determining what role beyond the minimum required by 
these Rules should be given to that complainant. 

ARTICLE VVI.  REVIEW BY JUDICIAL COUNCIL 
[. . .] 

COMMENTARY ON RULE 19 
 [. . .] 
 The judicial council should ordinarily review the decision of the chief judge on the merits, treating the 
petition for review for all practical purposes as an appeal.  The judicial council may respond to a petition for 
review by affirming the chief judge’s order, remanding the matter, or, in exceptional cases, taking other 
appropriate action.  A petition for review of a judicial council’s decision may be filed under Rule 21(b) in any 
matter in which one or more members of the council dissented from the order. 

 Under Rule 19(b), after considering a petition for review and the materials before it, a judicial council 
may return a matter to the chief judge to take various actions, including conducting further inquiry under 
Rule 11(b), identifying a complaint under Rule 5, or appointing a special committee under Rule 11(f). 

 A petition for review of a judicial council’s decision under this Rule may be filed in any matter in 
which one or more members of the council dissented from the order.  See Rule 21(b). 

COMMENTARY ON RULE 20 
 [. . .] 

Rule 20(b)(1)(B) allows a judicial council to conclude a proceeding where appropriate corrective 
action has been taken or intervening events have made the proceeding unnecessary.  This provision tracks 
Rules 11(d) and (e), which provide for similar action by the chief judge.  As with Rule 11(d), appropriate 
corrective action must acknowledge and remedy the problem raised by the complaint.  See Breyer 
Committee Report, 239 F.R.D. at 244.  And similar to Rule 11(e), although “action on the complaint is no 
longer necessary because of intervening events,” the Judicial Conference and the judicial council of the 
subject judge may nonetheless be able to take action on potential institutional issues related to the 
complaint (such as an analysis of what conditions may have enabled misconduct or prevented its discovery, 
and what precautionary or curative steps could be undertaken to prevent its recurrence).  28 U.S.C. § 
352(b)(2). 
 [. . .] 
 Rule 20(c) Rule 20(c) provides that a judicial council may return a matter to a special committee 
to augment its findings and report of its investigation to include additional areas of inquiry and investigation 
to allow the judicial council to reach a complete and fully informed judgment.  Rule 20(c) also provides that if 
the judicial council decides to conduct an additional investigation, the subject judge must be given adequate 
prior notice in writing of that decision and of the general scope and purpose of the additional investigation.  
[. . .] 

ARTICLE VII.  REVIEW BY COMMITTEE ON JUDICIAL CONDUCT AND DISABILITY 
[. . .] 
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ARTICLE VIII.  MISCELLANEOUS RULES 

23.  Confidentiality 

(a)  Confidentiality Generally.  Confidentiality under these Rules is intended to protect the 
fairness and thoroughness of the process by which a complaint is filed or initiated, 
investigated (in specific circumstances), and ultimately resolved, as specified under 
these Rules. 

(b) Confidentiality in the Complaint Process. 

(1) General Rule.  The consideration of a complaint by a chief judge, a special 
committee, a judicial council, or the Committee on Judicial Conduct and 
Disability is confidential.  Information about this consideration must not be 
publicly disclosed by any judge or judicial employee of the judiciary, or by any 
person who records or transcribes testimony except as allowed by these Rules.  
A chief judge, a judicial council, or the Committee on Judicial Conduct and 
Disability may disclose the existence of a proceeding under these Rules when 
necessary or appropriate to maintain public confidence in the judiciary’s ability 
to redress misconduct or disability. 

(b2) [. . .] 

(h8) Disclosure in Special Circumstances.  The Judicial Conference, its Committee 
on Judicial Conduct and Disability, or a judicial council, or a chief judge may 
authorize disclosure of information about the consideration of a complaint, 
including the papers, documents, and transcripts relating to the investigation, 
to the extent that disclosure is justified by special circumstances and is not 
prohibited by the Act.  DisclosureFor example, disclosure may be made to 
judicial researchers engaged in the study or evaluation of experience under the 
Act and related modes of judicial discipline, but only where the study or 
evaluation has been specifically approved by the Judicial Conference or by the 
Committee on Judicial Conduct and Disability.  Appropriate steps must be taken 
to protect the identities of the subject judge, the complainant, and witnesses 
from public disclosure.  Other appropriate safeguards to protect against the 
dissemination of confidential information may be imposed. 

[. . .] 
(c) Disclosure of Misconduct and Disability.  Nothing in these Rules and 

Commentary concerning the confidentiality of the complaint process, or in the 
Code of Conduct for Judicial Employees concerning the use or disclosure of 
confidential information received in the course of official duties, prevents a 
judicial employee from reporting or disclosing misconduct or disability. 
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COMMENTARY ON RULE 23 
 [. . .] 
 With regard to the first question, Rule 23(ab)(1) provides that judges, employees of the judiciary, and 
those persons involved in recording proceedings and preparing transcripts are obliged to respect the 
confidentiality requirement.  This of course includes subject judges who do not consent to identification 
under Rule 23(ib)(9). 

 With regard to the second question, Rule 23(ab)(1) applies the rule of confidentiality broadly to 
consideration of a complaint at any stage. 

 With regard to the third question, there is no barrier of confidentiality among a chief judge, a judicial 
council, the Judicial Conference, and the Committee on Judicial Conduct and Disability.  Each may have 
access to any of the confidential records for use in their consideration of a referred matter, a petition for 
review, or monitoring the administration of the Act.  A district court may have similar access if the judicial 
council orders the district court to initiate proceedings to remove a magistrate judge from office, and Rule 
23(eb)(5) so provides. 

 In extraordinary circumstances, a chief judge, a judicial council, or the Committee on Judicial 
Conduct and Disability may disclose the existence of a proceeding under these Rules.  The disclosure of 
such information in high-visibility or controversial cases is to reassure the public that the judiciary is capable 
of redressing judicial misconduct or disability.  Moreover, the confidentiality requirement does not prevent 
thea chief judge from “communicat[ing] orally or in writing with . . . [persons] who may have knowledge of the 
matter,” as part of a limited inquiry conducted by the chief judge under Rule 11(b). 

 Rule 23 recognizes that there must be some exceptions to the Act’s confidentiality requirement.  For 
example, the Act requires that certain orders and the reasons for them must be made public.  28 U.S.C. 
§ 360(b).  Rule 23(cb)(3) makes it explicit that written decisions, as well as dissenting opinions and separate 
statements, may contain references to information that would otherwise be confidential and that such 
information may be made public.  However, subsection (cb)(3) is subject to Rule 24(a), which provides the 
general rule regarding the public availability of decisions.  [. . .] 

 The Act makes clear that there is a barrier of confidentiality between the judicial branch and the 
legislative branch.  It provides that material may be disclosed to Congress only if it is believed necessary to 
an impeachment investigation or trial of a judge.  28 U.S.C. § 360(a)(2).  Accordingly, Section 355(b) of the 
Act requires the Judicial Conference to transmit the record of a proceeding to the House of Representatives 
if the Conference believes that impeachment of a subject judge may be appropriate.  Rule 23(fb)(6) 
implements this requirement. 

 The Act provides that confidential materials may be disclosed if authorized in writing by the subject 
judge and by the chief judge.  28 U.S.C. § 360(a)(3).  Rule 23(gb)(7) implements this requirement.  [. . .] 

 Rule 23(hb)(8) permits disclosure of additional information in circumstances not enumerated.  For 
example, disclosure may be appropriate to permit a prosecution for perjury based on testimony given before 
a special committee.  Another example might involve, where a special committee discovers evidence of a 
judge’s criminal conduct by a judge discovered, to permit disciplinary action by a special committeebar 
association or other licensing body, or in other appropriate circumstances. 
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 Under subsection (b)(8), where a complainant or other person has publicly released information 
regarding the existence of a complaint proceeding, the Judicial Conference, the Committee on Judicial 
Conduct and Disability, a judicial council, or a chief judge may authorize the disclosure of information about 
the consideration of the complaint, including orders and other materials related to the complaint proceeding, 
in the interest of assuring the public that the judiciary is acting effectively and expeditiously in addressing the 
relevant complaint proceeding.  

 Subsection (hb)(8) also permits the authorization of disclosure of information about the consideration 
of a complaint, including the papers, documents, and transcripts relating to the investigation, to judicial 
researchers engaged in the study or evaluation of experience under the Act and related modes of judicial 
discipline.  [. . .] 

 Under Rule 23(jb)(10), any of the specified judges or entities performing a function authorized under 
these Rules may seek expert or staff assistance or may consult with other judges who may be helpful 
regarding performance of that function; the confidentiality requirement does not preclude this.  [. . .] 

Rule 23(c) provides that confidentiality as referenced in these Rules and Commentary is directed 
toward protecting the fairness and thoroughness of the process by which a complaint is filed or initiated, 
investigated (in specific circumstances), and ultimately resolved, as specified under these Rules.  Nothing in 
these Rules concerning the confidentiality of the complaint process or the Code of Conduct for Judicial 
Employees concerning use or disclosure of confidential information received in the course of official duties 
prevents judicial employees from reporting or disclosing misconduct or disability.   

 Judges should bring such matters to the attention of the relevant chief district judge or chief circuit 
judge in accordance with Rule 4(a)(6).  Judges should be mindful of Canon 3(B)(6) of the Code of Conduct 
for United States Judges, which provides in part that a judge “should take appropriate action upon receipt of 
reliable information indicating the likelihood that a judge’s conduct contravened this Code[.]” 
 

24.  Public Availability of Decisions 

(a) General Rule; Specific Cases.  When final action has been taken on a complaint and it 
is no longer subject to review as of right, all orders entered by the chief judge and 
judicial council, including memoranda incorporated by reference in those orders and 
any dissenting opinions or separate statements by members of the judicial council, but 
excluding any orders under Rule 5 or 11(f), must be made public, with the following 
exceptions: 

(1) if the complaint is finally dismissed under Rule 11(c) without the appointment of 
a special committee, or if it is concluded under Rule 11(d) because of voluntary 
corrective action, the publicly available materials mustgenerally should not 
disclose the name of the subject judge without his or her consent. 

[. . .] 
(4) if the complaint is finally disposed of under Rule 20(b)(1)(D) by any remedial 

action other than private censure or reprimand, the text of the dispositive order 
must be included in the materials made public, and the name of the subject 
judge must be disclosed. 

(5) the name of the complainant must not be disclosed in materials made public 
under this Rule unless the chief judge or the judicial council orders disclosure. 
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(b) Manner of Making Public.  The orders described in (a) must be made public by placing 
the orders on the court’s public website and by placing them in a publicly accessible 
file in the office of the circuit clerk and by placing the orders on the court’s public 
website.  If the orders appear to have precedential value, the chief judge may cause 
them to be published.  In addition, the Committee on Judicial Conduct and Disability 
will make available on the judiciary’s website, www.uscourts.gov, selected illustrative 
orders described in paragraph (a), appropriately redacted, to provide additional 
information to the public on how complaints are addressed under the Act. 

[. . .] 

COMMENTARY ON RULE 24 
 [. . .] 
 Rule 24 provides for public availability of orders of a chief judge, a judicial council, and the 
Committee on Judicial Conduct and Disability, as well as the texts of memoranda incorporated by reference 
in those orders, together with any dissenting opinions or separate statements by members of the judicial 
council.  No memoranda other than those incorporated by reference in those orders shall be disclosed.  
However, these orders and memoranda are to be made public only when final action on the complaint has 
been taken and any right of review has been exhausted.  The provision that decisions will be made public 
only after final action has been taken is designed in part to avoid public disclosure of the existence of 
pending proceedings.  Whether the name of the subject judge is disclosed will then depend on the nature of 
the final action.  If the final action is an order predicated on a finding of misconduct or disability (other than a 
privately communicated censure or reprimand) the name of the subject judge must be made public.  If the 
final action is dismissal of the complaint, the name of the subject judge must not be disclosed.  Rule 24(a)(1) 
provides that where a proceeding is concluded under Rule 11(d) by the chief judge on the basis of voluntary 
corrective action, the name of the subject judge must generally should not be disclosed., except where the 
complainant or another person has disclosed the existence of a complaint proceeding to the public.  
Shielding the name of the subject judge in this circumstance should encourage informal disposition.   
 [. . .] 
 Rule 24(b) makes clear that circuits must post on their external websites all orders required to be 
made public under Rule 24(a).  The judiciary will seek ways to make decisions on complaints filed in their 
courts more readily accessible to the public through searchable electronic indices. 

[. . .] 

25.  Disqualification 

(a) General Rule.  Any judge is disqualified from participating in any proceeding under 
these Rules if the judge, in his or her discretion, concludes that circumstances warrant 
disqualification.  [. . .] 

(b) Subject Judge.  A subject judge, including a chief judge, is disqualified from 
considering a complaint except to the extent that these Rules provide for participation 
by a subject judge.  

[. . .] 
(f) Substitute for Disqualified Chief Judge.  If the chief judge is disqualified from 

performing duties that the Act and these Rules assign to a chief judge, (including 
where a complaint is filed against a chief judge), those duties must be assigned to the 
most-senior active circuit judge not disqualified.  [. . .] 
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(g) Judicial-Council Action When Multiple Judges Disqualified.  Notwithstanding any other 
provision in these Rules to the contrary, 

(1) a member of the judicial council who is a subject judge may participate in its 
disposition if: 
[. . .] 
(B) the judicial council finds that the lack of a quorum is due to the naming 

of one or more judges in the complaint for the purpose of disqualifying 
that judge or those judges, or to the naming of one or more judges based 
on their participation in a decision excluded from the definition of 
misconduct under Rule 3(h)(34(b); and 

[. . .] 

29.  Effective Date 

These Rules will become effective 30 days after promulgation by the Judicial Conference of the 
United States. 

 


