Open Letter to the Yale Law Journal Denouncing Ableism and
Eugenics

To the Yale Law Journal:

We commend your inclusion of scholarship concerning the disability community in your journal. In light of COVID-19 and the erasure of
the rights and experiences of people with disabilities throughout legal academia, these discussions are more salient than ever. As a
result, the manner in which disabled experiences are brought to the forefront greatly impacts how they are received and interpreted.

The forthcoming article “W hy Disability Law Permits Evidence-Based Triage in a Pandemic” by Govind Persad [1] misrepresents the
disability rights movement and weaponizes disability law to support a harmful argument rooted in ableism and eugenics. We recognize
the importance of “sparking conversation and encouraging reflection among scholars and students” as the Yale Law Journal strives to do.

[2]

However, not every contrary opinion furthers the discussion, legally or ethically. As the top law journal in the country, [3] Yale has the
utmost control over what it selects for publication and carefully curates the voices it chooses to elevate. These choices are not without
consequences -- they carry great weight in the legal community. Viewpoints that advocate for actions rooted in eugenicist ideologies do
not further productive discussion about disability law or medical ethics, but rather further ingrain the long-discredited idea that certain
lives are not worth preserving.

In evaluating the contribution of Professor Persad’s piece, we must not ignore the many ways that eugenic ideology has been
weaponized to justify the sterilization, euthanization, institutionalization, and incarceration of people with disabilities in the United States
and throughout the world; these systems have had an especially disastrous effect on people of color. [4] The COVID-19 crisis has
highlighted how institutionalized racism and the legacies of eugenics have made Black and brown people virtually expendable in the
United States. [5]

In Buck v. Bell, Justice Holmes and the Supreme Court infamously condoned the idea of creating a population free of people with
disabilities by forcibly sterilizing those with disabilities who “sap the strength of the State . . . in order to prevent [the State] being
swamped with incompetence.” [6] These sterilizations targeted people in institutions—people confined for their disabilities and viewed as
unable to live a worthy life—so that they could make “sacrifices” for the good of the rest of society. [7] These patterns were also
empbhatically racialized and extended through the 20th century to sterilize black women, for instance, “without their knowledge or
consent.” [8]

Professor Persad picks up where Justice Holmes leaves off. He advocates that people with disabilities who have lower life expectancies
or “benefit” less from treatment can make sacrifices to save more lives. [9] The disabled community should not suffer from the
shortcomings of society. This logic burdens only people with disabilities, and disproportionately people of color with disabilities, in a way
that unthinkably reinforces the idea that not all disabled lives are worth living.

In considering this article, your journal has abandoned its duty as a steward of rigorous legal academia and precedent-setting ideology.
Professor Persad’s piece does not add sufficient constructive commentary to outweigh the harm of his words — particularly given the
influence they may have during a global pandemic. Notably, Professor Persad’s article is also silent on any racial implications of his
proposed ideology.

W e ask that the journal revoke publication of Professor Persad’s piece in light of these glaring issues. If the journal must move forward
with publication for reasons outside its control, there must be a thorough substantiation of every citation to eradicate the rampant
mischaracterizations of fact and law, many of which Professor Samuel R. Bagenstos indicates in his article. [10] Further, any publication
of this piece must be couched within a clear context of the current global crisis and juxtaposed with Bagenstos’ work. Regardless of how
you resolve the concerns expressed in our letter, we hope that this will be a long-term impetus for training among your staff on issues
within the disability community. Disability rights deserve their own voice, not one paternalistically filtered through the lens of
medicalization and eugenics. We look forward to your response.
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