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JUSTICE GORSUCH delivered the opinion of the Court. 
 
Sometimes small gestures can have unexpected consequences. Major initiatives practically guarantee 
them. In our time, few pieces of federal legislation rank in significance with the Civil Rights Act of 1964. 
There, in Title VII, Congress outlawed discrimination in the workplace on the basis of race, color, religion, 
sex, or national origin. Today, we must decide whether an employer can fire someone simply for being 
homosexual or transgender. The answer is clear. An employer who fires an individual for being 
homosexual or transgender fires that person for traits or actions it would not have questioned in members 
of a different sex. Sex plays a necessary and undisguisable role in the decision, exactly what Title VII 
forbids. 
  
Those who adopted the Civil Rights Act might not have anticipated their work would lead to this particular 
result. Likely, they weren’t thinking about many of the Act’s consequences that have become apparent 
over the years, including its prohibition against discrimination on the basis of motherhood or its ban on 
the sexual harassment of male employees. But the limits of the drafters’ imagination supply no reason to 
ignore the law’s demands. When the express terms of a statute give us one answer and extratextual 
considerations suggest another, it’s no contest. Only the written word is the law, and all persons are entitled 
to its benefit. 
 

I 
  
Few facts are needed to appreciate the legal question we face. Each of the three cases before us started the 
same way: An employer fired a long-time employee shortly after the employee revealed that he or she is 
homosexual or transgender—and allegedly for no reason other than the employee’s homosexuality or 
transgender status. 
  
Gerald Bostock worked for Clayton County, Georgia, as a child welfare advocate. Under his leadership, 
the county won national awards for its work. After a decade with the county, Mr. Bostock began 
participating in a gay recreational softball league. Not long after that, influential members of the 
community allegedly made disparaging comments about Mr. Bostock’s sexual orientation and 
participation in the league. Soon, he was fired for conduct “unbecoming” a county employee. 
  
Donald Zarda worked as a skydiving instructor at Altitude Express in New York. After several seasons 
with the company, Mr. Zarda mentioned that he was gay and, days later, was fired. 
  
Aimee Stephens worked at R. G. & G. R. Harris Funeral Homes in Garden City, Michigan. When she got 
the job, Ms. Stephens presented as a male. But two years into her service with the company, she began 
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treatment for despair and loneliness. Ultimately, clinicians diagnosed her with gender dysphoria and 
recommended that she begin living as a woman. In her sixth year with the company, Ms. Stephens wrote 
a letter to her employer explaining that she planned to “ live and work full-time as a woman” after she 
returned from an upcoming vacation. The funeral home fired her before she left, telling her “this is not 
going to work out.” 
  
While these cases began the same way, they ended differently. Each employee brought suit under Title 
VII alleging unlawful discrimination on the basis of sex…. During the course of the proceedings in these 
long-running disputes, both Mr. Zarda and Ms. Stephens have passed away. But their estates continue to 
press their causes for the benefit of their heirs. And we granted certiorari in these matters to resolve at last 
the disagreement among the courts of appeals over the scope of Title VII’s protections for homosexual 
and transgender persons. 
  

II 
 
This Court normally interprets a statute in accord with the ordinary public meaning of its terms at the time 
of its enactment. After all, only the words on the page constitute the law adopted by Congress and 
approved by the President. If judges could add to, remodel, update, or detract from old statutory terms 
inspired only by extratextual sources and our own imaginations, we would risk amending statutes outside 
the legislative process reserved for the people’s representatives. And we would deny the people the right 
to continue relying on the original meaning of the law they have counted on to settle their rights and 
obligations. See New Prime Inc. v. Oliveira (2019). 
  
With this in mind, our task is clear. We must determine the ordinary public meaning of Title VII’s 
command that it is “unlawful . . . for an employer to fail or refuse to hire or to discharge any individual, 
or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual’s race, color, religion, sex, or national origin.” To 
do so, we orient ourselves to the time of the statute’s adoption, here 1964, and begin by examining the 
key statutory terms in turn before assessing their impact on the cases at hand and then confirming our 
work against this Court’s precedents. 
  

A 
 
The only statutorily protected characteristic at issue in today’s cases is “sex”—and that is also the primary 
term in Title VII whose meaning the parties dispute. Appealing to roughly contemporaneous dictionaries, 
the employers say that, as used here, the term “sex” in 1964 referred to “status as either male or female 
[as] determined by reproductive biology.” The employees counter by submitting that, even in 1964, the 
term bore a broader scope, capturing more than anatomy and reaching at least some norms concerning 
gender identity and sexual orientation. But because nothing in our approach to these cases turns on the 
outcome of the parties’ debate, and because the employees concede the point for argument’s sake, we 
proceed on the assumption that “sex” signified what the employers suggest, referring only to biological 
distinctions between male and female. 
  
Still, that’s just a starting point. The question isn’t just what “sex” meant, but what Title VII says about it. 
Most notably, the statute prohibits employers from taking certain actions “because of ” sex. And, as this 
Court has previously explained, “the ordinary meaning of ‘because of ’ is ‘by reason of ’ or ‘on account 
of.’ ” University of Tex. Southwestern Medical Center v. Nassar (2013). In the language of law, this means 
that Title VII’s “because of ” test incorporates the “‘simple’ ” and “traditional” standard of but-for 
causation. That form of causation is established whenever a particular outcome would not have happened 
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“but for” the purported cause. In other words, a but-for test directs us to change one thing at a time and 
see if the outcome changes. If it does, we have found a but-for cause. 
  
This can be a sweeping standard.... When it comes to Title VII, the adoption of the traditional but-for 
causation standard means a defendant cannot avoid liability just by citing some other factor that 
contributed to its challenged employment decision. So long as the plaintiff ’s sex was one but-for cause 
of that decision, that is enough to trigger the law…. 
   
As sweeping as even the but-for causation standard can be, Title VII does not concern itself with 
everything that happens “because of ” sex. The statute imposes liability on employers only when they “fail 
or refuse to hire,” “discharge,” “or otherwise . . . discriminate against” someone because of a statutorily 
protected characteristic like sex. The employers acknowledge that they discharged the plaintiffs in today’s 
cases, but assert that the statute’s list of verbs is qualified by the last item on it: “otherwise . . . discriminate 
against.” By virtue of the word otherwise, the employers suggest, Title VII concerns itself not with every 
discharge, only with those discharges that involve discrimination. 
  
Accepting this point, too, for argument’s sake, the question becomes: What did “discriminate” mean in 
1964? As it turns out, it meant then roughly what it means today: “To make a difference in treatment or 
favor (of one as compared with others).” Webster’s New International Dictionary 745 (2d ed. 1954). To 
“discriminate against” a person, then, would seem to mean treating that individual worse than others who 
are similarly situated. See Burlington N. & S. F. R. Co. v. White (2006). In so-called “disparate treatment” 
cases like today’s, this Court has also held that the difference in treatment based on sex must be intentional. 
See, e.g., Watson v. Fort Worth Bank & Trust (1988). So, taken together, an employer who intentionally 
treats a person worse because of sex—such as by firing the person for actions or attributes it would tolerate 
in an individual of another sex—discriminates against that person in violation of Title VII. 
  
At first glance, another interpretation might seem possible. Discrimination sometimes involves “the act, 
practice, or an instance of discriminating categorically rather than individually.” Webster’s New 
Collegiate Dictionary 326 (1975); see (ALITO, J., dissenting). On that understanding, the statute would 
require us to consider the employer’s treatment of groups rather than individuals, to see how a policy 
affects one sex as a whole versus the other as a whole. That idea holds some intuitive appeal too. Maybe 
the law concerns itself simply with ensuring that employers don’t treat women generally less favorably 
than they do men. So how can we tell which sense, individual or group, “discriminate” carries in Title 
VII? 
  
The statute answers that question directly. It tells us three times—including immediately after the words 
“discriminate against”—that our focus should be on individuals, not groups: Employers may not “fail or 
refuse to hire or . . . discharge any individual, or otherwise . . . discriminate against any individual with 
respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s 
. . . sex.” And the meaning of “individual” was as uncontroversial in 1964 as it is today: “A particular 
being as distinguished from a class, species, or collection.” Webster’s New International Dictionary, at 
1267.... 
  
This statute works to protect individuals of both sexes from discrimination, and does so equally. So an 
employer who fires a woman, Hannah, because she is insufficiently feminine and also fires a man, Bob, 
for being insufficiently masculine may treat men and women as groups more or less equally. But in both 
cases the employer fires an individual in part because of sex. Instead of avoiding Title VII exposure, this 
employer doubles it. 
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B 
 
From the ordinary public meaning of the statute’s language at the time of the law’s adoption, a 
straightforward rule emerges: An employer violates Title VII when it intentionally fires an individual 
employee based in part on sex. It doesn’t matter if other factors besides the plaintiff ’s sex contributed to 
the decision. And it doesn’t matter if the employer treated women as a group the same when compared to 
men as a group. If the employer intentionally relies in part on an individual employee’s sex when deciding 
to discharge the employee—put differently, if changing the employee’s sex would have yielded a different 
choice by the employer—a statutory violation has occurred. Title VII’s message is “simple but 
momentous”: An individual employee’s sex is “not relevant to the selection, evaluation, or compensation 
of employees.” Price Waterhouse v. Hopkins (1989). 
  
The statute’s message for our cases is equally simple and momentous: An individual’s homosexuality or 
transgender status is not relevant to employment decisions. That’s because it is impossible to discriminate 
against a person for being homosexual or transgender without discriminating against that individual based 
on sex. Consider, for example, an employer with two employees, both of whom are attracted to men. The 
two individuals are, to the employer’s mind, materially identical in all respects, except that one is a man 
and the other a woman. If the employer fires the male employee for no reason other than the fact he is 
attracted to men, the employer discriminates against him for traits or actions it tolerates in his female 
colleague. Put differently, the employer intentionally singles out an employee to fire based in part on the 
employee’s sex, and the affected employee’s sex is a but-for cause of his discharge. Or take an employer 
who fires a transgender person who was identified as a male at birth but who now identifies as a female. 
If the employer retains an otherwise identical employee who was identified as female at birth, the 
employer intentionally penalizes a person identified as male at birth for traits or actions that it tolerates in 
an employee identified as female at birth. Again, the individual employee’s sex plays an unmistakable and 
impermissible role in the discharge decision…. 
  
[H]omosexuality and transgender status are inextricably bound up with sex. Not because homosexuality 
or transgender status are related to sex in some vague sense or because discrimination on these bases has 
some disparate impact on one sex or another, but because to discriminate on these grounds requires an 
employer to intentionally treat individual employees differently because of their sex…. 
  
When an employer fires an employee because she is homosexual or transgender, two causal factors may 
be in play—both the individual’s sex and something else (the sex to which the individual is attracted or 
with which the individual identifies). But Title VII doesn’t care. If an employer would not have discharged 
an employee but for that individual’s sex, the statute’s causation standard is met, and liability may 
attach…. 
  
At bottom, these cases involve no more than the straightforward application of legal terms with plain and 
settled meanings. For an employer to discriminate against employees for being homosexual or 
transgender, the employer must intentionally discriminate against individual men and women in part 
because of sex. That has always been prohibited by Title VII’s plain terms—and that “should be the end 
of the analysis.” 
  

C 
 
If more support for our conclusion were required, there’s no need to look far. All that the statute’s plain 
terms suggest, this Court’s cases have already confirmed. Consider three of our leading precedents. 
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In Phillips v. Martin Marietta Corp. (1971), a company allegedly refused to hire women with young 
children, but did hire men with children the same age. Because its discrimination depended not only on 
the employee’s sex as a female but also on the presence of another criterion—namely, being a parent of 
young children—the company contended it hadn’t engaged in discrimination “because of ” sex…. 
Unsurprisingly by now, these submissions did not sway the Court. That an employer discriminates 
intentionally against an individual only in part because of sex supplies no defense to Title VII. Nor does 
the fact an employer may happen to favor women as a class. 
  
In Los Angeles Dept. of Water and Power v. Manhart (1978), an employer required women to make larger 
pension fund contributions than men…. [T]he Court recognized, a rule that appears evenhanded at the 
group level can prove discriminatory at the level of individuals…. Likewise, the Court dismissed as 
irrelevant the employer’s insistence that its actions were motivated by a wish to achieve classwide equality 
between the sexes: An employer’s intentional discrimination on the basis of sex is no more permissible 
when it is prompted by some further intention (or motivation), even one as prosaic as seeking to account 
for actuarial tables….  
 
In Oncale v. Sundowner Offshore Services, Inc. (1998), a male plaintiff alleged that he was singled out by 
his male co-workers for sexual harassment. The Court held it was immaterial that members of the same 
sex as the victim committed the alleged discrimination. Nor did the Court concern itself with whether men 
as a group were subject to discrimination or whether something in addition to sex contributed to the 
discrimination, like the plaintiff ’s conduct or personal attributes. “[A]ssuredly,” the case didn’t involve 
“the principal evil Congress was concerned with when it enacted Title VII.” But, the Court unanimously 
explained, it is “the provisions of our laws rather than the principal concerns of our legislators by which 
we are governed.” Because the plaintiff alleged that the harassment would not have taken place but for his 
sex—that is, the plaintiff would not have suffered similar treatment if he were female—a triable Title VII 
claim existed. 
  
The lessons these cases hold for ours are by now familiar. 
  
First, it’s irrelevant what an employer might call its discriminatory practice, how others might label it, or 
what else might motivate it…. When an employer fires an employee for being homosexual or transgender, 
it necessarily and intentionally discriminates against that individual in part because of sex. And that is all 
Title VII has ever demanded to establish liability. 
  
Second, the plaintiff ’s sex need not be the sole or primary cause of the employer’s adverse action….  
  
Finally, an employer cannot escape liability by demonstrating that it treats males and females comparably 
as groups…. [A]n employer who intentionally fires an individual homosexual or transgender employee in 
part because of that individual’s sex violates the law even if the employer is willing to subject all male 
and female homosexual or transgender employees to the same rule. 
  

III 
 
What do the employers have to say in reply? For present purposes, they do not dispute that they fired the 
plaintiffs for being homosexual or transgender. Sorting out the true reasons for an adverse employment 
decision is often a hard business, but none of that is at issue here. Rather, the employers submit that even 
intentional discrimination against employees based on their homosexuality or transgender status supplies 
no basis for liability under Title VII. 
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The employers’ argument proceeds in two stages. Seeking footing in the statutory text, they begin by 
advancing a number of reasons why discrimination on the basis of homosexuality or transgender status 
doesn’t involve discrimination because of sex. But each of these arguments turns out only to repackage 
errors we’ve already seen and this Court’s precedents have already rejected. In the end, the employers are 
left to retreat beyond the statute’s text, where they fault us for ignoring the legislature’s purposes in 
enacting Title VII or certain expectations about its operation. They warn, too, about consequences that 
might follow a ruling for the employees. But none of these contentions about what the employers think 
the law was meant to do, or should do, allow us to ignore the law as it is 
 

A 
  
….By discriminating against homosexuals, the employer intentionally penalizes men for being attracted 
to men and women for being attracted to women. By discriminating against transgender persons, the 
employer unavoidably discriminates against persons with one sex identified at birth and another today. 
Any way you slice it, the employer intentionally refuses to hire applicants in part because of the affected 
individuals’ sex, even if it never learns any applicant’s sex. 
  
Next, the employers turn to Title VII’s list of protected characteristics—race, color, religion, sex, and 
national origin. Because homosexuality and transgender status can’t be found on that list and because they 
are conceptually distinct from sex, the employers reason, they are implicitly excluded from Title VII’s 
reach. Put another way, if Congress had wanted to address these matters in Title VII, it would have 
referenced them specifically. 
  
But that much does not follow. We agree that homosexuality and transgender status are distinct concepts 
from sex. But, as we’ve seen, discrimination based on homosexuality or transgender status necessarily 
entails discrimination based on sex; the first cannot happen without the second. Nor is there any such thing 
as a “canon of donut holes,” in which Congress’s failure to speak directly to a specific case that falls 
within a more general statutory rule creates a tacit exception. Instead, when Congress chooses not to 
include any exceptions to a broad rule, courts apply the broad rule. And that is exactly how this Court has 
always approached Title VII….  
 
The employers try the same point another way. Since 1964, they observe, Congress has considered several 
proposals to add sexual orientation to Title VII’s list of protected characteristics, but no such amendment 
has become law. Meanwhile, Congress has enacted other statutes addressing other topics that do discuss 
sexual orientation. This postenactment legislative history, they urge, should tell us something. 
  
But what? There’s no authoritative evidence explaining why later Congresses adopted other laws 
referencing sexual orientation but didn’t amend this one. Maybe some in the later legislatures understood 
the impact Title VII’s broad language already promised for cases like ours and didn’t think a revision 
needed. Maybe others knew about its impact but hoped no one else would notice. Maybe still others, 
occupied by other concerns, didn’t consider the issue at all. All we can know for certain is that speculation 
about why a later Congress declined to adopt new legislation offers a “particularly dangerous” basis on 
which to rest an interpretation of an existing law a different and earlier Congress did adopt. Pension Benefit 
Guaranty Corporation v. LTV Corp. (1990); see also United States v. Wells (1997); Sullivan v. 
Finkelstein, 496 U. S. 617, 632 (1990) (Scalia, J., concurring) (“Arguments based on subsequent 
legislative history . . . should not be taken seriously, not even in a footnote”)….   
 

B 
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Ultimately, the employers are forced to abandon the statutory text and precedent altogether and appeal to 
assumptions and policy. Most pointedly, they contend that few in 1964 would have expected Title VII to 
apply to discrimination against homosexual and transgender persons. And whatever the text and our 
precedent indicate, they say, shouldn’t this fact cause us to pause before recognizing liability? 
  
It might be tempting to reject this argument out of hand. This Court has explained many times over many 
years that, when the meaning of the statute’s terms is plain, our job is at an end. The people are entitled to 
rely on the law as written, without fearing that courts might disregard its plain terms based on some 
extratextual consideration…. And “it is ultimately the provisions of ” those legislative commands “rather 
than the principal concerns of our legislators by which we are governed.” Oncale; see also A. Scalia & B. 
Garner, Reading Law: The Interpretation of Legal Texts 101 (2012) (noting that unexpected applications 
of broad language reflect only Congress’s “presumed point [to] produce general coverage—not to leave 
room for courts to recognize ad hoc exceptions”). 
  
Still, while legislative history can never defeat unambiguous statutory text, historical sources can be useful 
for a different purpose: Because the law’s ordinary meaning at the time of enactment usually governs, we 
must be sensitive to the possibility a statutory term that means one thing today or in one context might 
have meant something else at the time of its adoption or might mean something different in another 
context. And we must be attuned to the possibility that a statutory phrase ordinarily bears a different 
meaning than the terms do when viewed individually or literally. To ferret out such shifts in linguistic 
usage or subtle distinctions between literal and ordinary meaning, this Court has sometimes consulted the 
understandings of the law’s drafters as some (not always conclusive) evidence.... 
  
The employers, however, advocate nothing like that here. They do not seek to use historical sources to 
illustrate that the meaning of any of Title VII’s language has changed since 1964 or that the statute’s 
terms, whether viewed individually or as a whole, ordinarily carried some message we have missed. To 
the contrary, as we have seen, the employers agree with our understanding of all the statutory language—
“discriminate against any individual . . . because of such individual’s . . . sex.” Nor do the competing 
dissents offer an alternative account about what these terms mean either when viewed individually or in 
the aggregate. Rather than suggesting that the statutory language bears some other meaning, the employers 
and dissents merely suggest that, because few in 1964 expected today’s result, we should not dare to admit 
that it follows ineluctably from the statutory text. When a new application emerges that is both unexpected 
and important, they would seemingly have us merely point out the question, refer the subject back to 
Congress, and decline to enforce the plain terms of the law in the meantime. 
  
That is exactly the sort of reasoning this Court has long rejected. Admittedly, the employers take pains to 
couch their argument in terms of seeking to honor the statute’s “expected applications” rather than 
vindicate its “legislative intent.” But the concepts are closely related. One could easily contend that 
legislators only intended expected applications or that a statute’s purpose is limited to achieving 
applications foreseen at the time of enactment. However framed, the employer’s logic impermissibly seeks 
to displace the plain meaning of the law in favor of something lying beyond it.…. 
  
If anything, the employers’ new framing may only add new problems. The employers assert that “no one” 
in 1964 or for some time after would have anticipated today’s result. But is that really true? Not long after 
the law’s passage, gay and transgender employees began filing Title VII complaints, so at least some 
people foresaw this potential application. See, e.g., Smith v. Liberty Mut. Ins. Co. (ND Ga. 1975) 
(addressing claim from 1969); Holloway v. Arthur Andersen & Co. (CA9 1977) (addressing claim from 
1974). And less than a decade after Title VII’s passage, during debates over the Equal Rights Amendment, 
others counseled that its language—which was strikingly similar to Title VII’s—might also protect 
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homosexuals from discrimination. See, e.g., Note, The Legality of Homosexual Marriage, 82 Yale L. J. 
573 (1973). 
  
Why isn’t that enough to demonstrate that today’s result isn’t totally unexpected? How many people have 
to foresee the application for it to qualify as “expected”? Do we look only at the moment the statute was 
enacted, or do we allow some time for the implications of a new statute to be worked out? Should we 
consider the expectations of those who had no reason to give a particular application any thought or only 
those with reason to think about the question? How do we account for those who change their minds over 
time, after learning new facts or hearing a new argument? How specifically or generally should we frame 
the “application” at issue? None of these questions have obvious answers, and the employers don’t propose 
any…. 
  
  
The employer’s position also proves too much. If we applied Title VII’s plain text only to applications 
some (yet-to-be-determined) group expected in 1964, we’d have more than a little law to overturn. Start 
with Oncale. How many people in 1964 could have expected that the law would turn out to protect male 
employees? Let alone to protect them from harassment by other male employees? As we acknowledged 
at the time, “male-on-male sexual harassment in the workplace was assuredly not the principal evil 
Congress was concerned with when it enacted Title VII.” Yet the Court did not hesitate to recognize that 
Title VII’s plain terms forbade it. Under the employer’s logic, it would seem this was a mistake. 
  
That’s just the beginning of the law we would have to unravel. As one Equal Employment Opportunity 
Commission (EEOC) Commissioner observed shortly after the law’s passage, the words of “ ‘the sex 
provision of Title VII [are] difficult to . . . control.’ ” The “difficult[y]” may owe something to the initial 
proponent of the sex discrimination rule in Title VII, Representative Howard Smith. On some accounts, 
the congressman may have wanted (or at least was indifferent to the possibility of ) broad language with 
wide-ranging effect. Not necessarily because he was interested in rooting out sex discrimination in all its 
forms, but because he may have hoped to scuttle the whole Civil Rights Act and thought that adding 
language covering sex discrimination would serve as a poison pill. Certainly nothing in the meager 
legislative history of this provision suggests it was meant to be read narrowly. 
  
Whatever his reasons, thanks to the broad language Representative Smith introduced, many, maybe most, 
applications of Title VII’s sex provision were “unanticipated” at the time of the law’s adoption…. 
   
The weighty implications of the employers’ argument from expectations also reveal why they cannot hide 
behind the no-elephants-in-mouseholes canon. That canon recognizes that Congress “does not alter the 
fundamental details of a regulatory scheme in vague terms or ancillary provisions.” Whitman v. American 
Trucking Assns., Inc. (2001). But it has no relevance here. We can’t deny that today’s holding—that 
employers are prohibited from firing employees on the basis of homosexuality or transgender status—is 
an elephant. But where’s the mousehole? Title VII’s prohibition of sex discrimination in employment is a 
major piece of federal civil rights legislation. It is written in starkly broad terms. It has repeatedly produced 
unexpected applications, at least in the view of those on the receiving end of them. Congress’s key drafting 
choices—to focus on discrimination against individuals and not merely between groups and to hold 
employers liable whenever sex is a but-for cause of the plaintiff ’s injuries—virtually guaranteed that 
unexpected applications would emerge over time. This elephant has never hidden in a mousehole; it has 
been standing before us all along. 
  
With that, the employers are left to abandon their concern for expected applications and fall back to the 
last line of defense for all failing statutory interpretation arguments: naked policy appeals. If we were to 
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apply the statute’s plain language, they complain, any number of undesirable policy consequences would 
follow. Gone here is any pretense of statutory interpretation; all that’s left is a suggestion we should 
proceed without the law’s guidance to do as we think best. But that’s an invitation no court should ever 
take up. The place to make new legislation, or address unwanted consequences of old legislation, lies in 
Congress. When it comes to statutory interpretation, our role is limited to applying the law’s demands as 
faithfully as we can in the cases that come before us. As judges we possess no special expertise or authority 
to declare for ourselves what a self-governing people should consider just or wise. And the same judicial 
humility that requires us to refrain from adding to statutes requires us to refrain from diminishing them. 
  
What are these consequences anyway? The employers worry that our decision will sweep beyond Title 
VII to other federal or state laws that prohibit sex discrimination. And, under Title VII itself, they say sex-
segregated bathrooms, locker rooms, and dress codes will prove unsustainable after our decision today. 
But none of these other laws are before us; we have not had the benefit of adversarial testing about the 
meaning of their terms, and we do not prejudge any such question today. Under Title VII, too, we do not 
purport to address bathrooms, locker rooms, or anything else of the kind. The only question before us is 
whether an employer who fires someone simply for being homosexual or transgender has discharged or 
otherwise discriminated against that individual “because of such individual’s sex.” As used in Title VII, 
the term “‘discriminate against’” refers to “distinctions or differences in treatment that injure protected 
individuals.” Burlington N. & S. F. R.. Firing employees because of a statutorily protected trait surely 
counts. Whether other policies and practices might or might not qualify as unlawful discrimination or find 
justifications under other provisions of Title VII are questions for future cases, not these. 
  
Separately, the employers fear that complying with Title VII’s requirement in cases like ours may require 
some employers to violate their religious convictions. We are also deeply concerned with preserving the 
promise of the free exercise of religion enshrined in our Constitution; that guarantee lies at the heart of 
our pluralistic society. But worries about how Title VII may intersect with religious liberties are nothing 
new; they even predate the statute’s passage. As a result of its deliberations in adopting the law, Congress 
included an express statutory exception for religious organizations. This Court has also recognized that 
the First Amendment can bar the application of employment discrimination laws “to claims concerning 
the employment relationship between a religious institution and its ministers.” Hosanna-Tabor 
Evangelical Lutheran Church and School v. EEOC (2012). And Congress has gone a step further yet in 
the Religious Freedom Restoration Act of 1993 (RFRA). That statute prohibits the federal government 
from substantially burdening a person’s exercise of religion unless it demonstrates that doing so both 
furthers a compelling governmental interest and represents the least restrictive means of furthering that 
interest. §Because RFRA operates as a kind of super statute, displacing the normal operation of other 
federal laws, it might supersede Title VII’s commands in appropriate cases. 
  
But how these doctrines protecting religious liberty interact with Title VII are questions for future cases 
too. Harris Funeral Homes did unsuccessfully pursue a RFRA-based defense in the proceedings below. In 
its certiorari petition, however, the company declined to seek review of that adverse decision, and no other 
religious liberty claim is now before us. So while other employers in other cases may raise free exercise 
arguments that merit careful consideration, none of the employers before us today represent in this Court 
that compliance with Title VII will infringe their own religious liberties in any way. 
  

* 
 
Some of those who supported adding language to Title VII to ban sex discrimination may have hoped it 
would derail the entire Civil Rights Act. Yet, contrary to those intentions, the bill became law. Since then, 
Title VII’s effects have unfolded with far-reaching consequences, some likely beyond what many in 
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Congress or elsewhere expected. 
  
But none of this helps decide today’s cases. Ours is a society of written laws. Judges are not free to 
overlook plain statutory commands on the strength of nothing more than suppositions about intentions or 
guesswork about expectations. In Title VII, Congress adopted broad language making it illegal for an 
employer to rely on an employee’s sex when deciding to fire that employee. We do not hesitate to 
recognize today a necessary consequence of that legislative choice: An employer who fires an individual 
merely for being gay or transgender defies the law. 
   
It is so ordered. 
  
JUSTICE ALITO, with whom JUSTICE THOMAS joins, dissenting. 
 
There is only one word for what the Court has done today: legislation. The document that the Court 
releases is in the form of a judicial opinion interpreting a statute, but that is deceptive. 
  
Title VII of the Civil Rights Act of 1964 prohibits employment discrimination on any of five specified 
grounds: “race, color, religion, sex, [and] national origin.” Neither “sexual orientation” nor “gender 
identity” appears on that list. For the past 45 years, bills have been introduced in Congress to add “sexual 
orientation” to the list, and in recent years, bills have included “gender identity” as well. But to date, none 
has passed both Houses. 
  
Last year, the House of Representatives passed a bill that would amend Title VII by defining sex 
discrimination to include both “sexual orientation” and “gender identity,” but the bill has stalled in the 
Senate. An alternative bill, (2019), would add similar prohibitions but contains provisions to protect 
religious liberty. This bill remains before a House Subcommittee. 
  
Because no such amendment of Title VII has been enacted in accordance with the requirements in the 
Constitution (passage in both Houses and presentment to the President, Art. I, §7, cl. 2), Title VII’s 
prohibition of discrimination because of “sex” still means what it has always meant. But the Court is not 
deterred by these constitutional niceties. Usurping the constitutional authority of the other branches, the 
Court has essentially taken H. R. 5’s provision on employment discrimination and issued it under the guise 
of statutory interpretation. A more brazen abuse of our authority to interpret statutes is hard to recall. 
  
The Court tries to convince readers that it is merely enforcing the terms of the statute, but that is 
preposterous. Even as understood today, the concept of discrimination because of “sex” is different from 
discrimination because of “sexual orientation” or “gender identity.” And in any event, our duty is to 
interpret statutory terms to “mean what they conveyed to reasonable people at the time they were written.” 
A. Scalia & B. Garner, Reading Law: The Interpretation of Legal Texts (2012). If every single living 
American had been surveyed in 1964, it would have been hard to find any who thought that discrimination 
because of sex meant discrimination because of sexual orientation––not to mention gender identity, a 
concept that was essentially unknown at the time. 
  
The Court attempts to pass off its decision as the inevitable product of the textualist school of statutory 
interpretation championed by our late colleague Justice Scalia, but no one should be fooled. The Court’s 
opinion is like a pirate ship. It sails under a textualist flag, but what it actually represents is a theory of 
statutory interpretation that Justice Scalia excoriated––the theory that courts should “update” old statutes 
so that they better reflect the current values of society. See A. Scalia, A Matter of Interpretation (1997). 
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If the Court finds it appropriate to adopt this theory, it should own up to what it is doing.1 
  
Many will applaud today’s decision because they agree on policy grounds with the Court’s updating of 
Title VII. But the question in these cases is not whether discrimination because of sexual orientation or 
gender identity should be outlawed. The question is whether Congress did that in 1964. 
  
It indisputably did not. 
 

I 
 

A 
  
Title VII, as noted, prohibits discrimination “because of . . . sex,” and in 1964, it was as clear as clear 
could be that this meant discrimination because of the genetic and anatomical characteristics that men and 
women have at the time of birth. Determined searching has not found a single dictionary from that time 
that defined “sex” to mean sexual orientation, gender identity, or “transgender status.” 
  
In all those dictionaries, the primary definition of “sex” was essentially the same as that in the then-most 
recent edition of Webster’s New International Dictionary (2d ed. 1953): “[o]ne of the two divisions of 
organisms formed on the distinction of male and female.”….  
The Court does not dispute that this is what “sex” means in Title VII, although it coyly suggests that there 
is at least some support for a different and potentially relevant definition. But the Court declines to stand 
on that ground and instead “proceed[s] on the assumption that ‘sex’ . . . refer[s] only to biological 
distinctions between male and female.” 
  
If that is so, it should be perfectly clear that Title VII does not reach discrimination because of sexual 
orientation or gender identity. If “sex” in Title VII means biologically male or female, then discrimination 
because of sex means discrimination because the person in question is biologically male or biologically 
female, not because that person is sexually attracted to members of the same sex or identifies as a member 
of a particular gender. 
  
How then does the Court claim to avoid that conclusion? The Court tries to cloud the issue by spending 
many pages discussing matters that are beside the point. The Court observes that a Title VII plaintiff need 
not show that “sex” was the sole or primary motive for a challenged employment decision or its sole or 
primary cause; that Title VII is limited to discrimination with respect to a list of specified actions (such as 
hiring, firing, etc.); and that Title VII protects individual rights, not group rights. 
  
All that is true, but so what? In cases like those before us, a plaintiff must show that sex was a “motivating 
factor” in the challenged employment action, so the question we must decide comes down to this: if an 
individual employee or applicant for employment shows that his or her sexual orientation or gender 
identity was a “motivating factor” in a hiring or discharge decision, for example, is that enough to establish 
that the employer discriminated “because of . . . sex”? Or, to put the same question in different terms, if 
an employer takes an employment action solely because of the sexual orientation or gender identity of an 

 
1 FN5: That is what Judge Posner did in the Seventh Circuit case holding that Title VII prohibits discrimination because of 
sexual orientation. See Hively v. Ivy Tech Community College of Ind. (2017) (en banc). Judge Posner agreed with that result 
but wrote: “I would prefer to see us acknowledge openly that today we, who are judges rather than members of Congress, are 
imposing on a half-century-old statute a meaning of ‘sex discrimination’ that the Congress that enacted it would not have 
accepted.” 
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employee or applicant, has that employer necessarily discriminated because of biological sex? 
  
The answers to those questions must be no, unless discrimination because of sexual orientation or gender 
identity inherently constitutes discrimination because of sex. The Court attempts to prove that point, and 
it argues, not merely that the terms of Title VII can be interpreted that way but that they cannot reasonably 
be interpreted any other way. According to the Court, the text is unambiguous. 
  
The arrogance of this argument is breathtaking. As I will show, there is not a shred of evidence that any 
Member of Congress interpreted the statutory text that way when Title VII was enacted. See Part III–B, 
infra. But the Court apparently thinks that this was because the Members were not “smart enough to 
realize” what its language means. Hively v. Ivy Tech Community College of Ind. (CA7 2017) (Posner, J., 
concurring). The Court seemingly has the same opinion about our colleagues on the Courts of Appeals, 
because until 2017, every single Court of Appeals to consider the question interpreted Title VII’s 
prohibition against sex discrimination to mean discrimination on the basis of biological sex. And for good 
measure, the Court’s conclusion that Title VII unambiguously reaches discrimination on the basis of 
sexual orientation and gender identity necessarily means that the EEOC failed to see the obvious for the 
first 48 years after Title VII became law. Day in and day out, the Commission enforced Title VII but did 
not grasp what discrimination “because of . . . sex” unambiguously means. 
  
The Court’s argument is not only arrogant, it is wrong. It fails on its own terms. “Sex,” “sexual 
orientation,” and “gender identity” are different concepts, as the Court concedes. And neither “sexual 
orientation” nor “gender identity” is tied to either of the two biological sexes. Both men and women may 
be attracted to members of the opposite sex, members of the same sex, or members of both sexes. And 
individuals who are born with the genes and organs of either biological sex may identify with a different 
gender. 
  
Using slightly different terms, the Court asserts again and again that discrimination because of sexual 
orientation or gender identity inherently or necessarily entails discrimination because of sex. But repetition 
of an assertion does not make it so, and the Court’s repeated assertion is demonstrably untrue. 
  
Contrary to the Court’s contention, discrimination because of sexual orientation or gender identity does 
not in and of itself entail discrimination because of sex. We can see this because it is quite possible for an 
employer to discriminate on those grounds without taking the sex of an individual applicant or employee 
into account…. In fact, at the time of the enactment of Title VII, the United States military had a blanket 
policy of refusing to enlist gays or lesbians, and under this policy for years thereafter, applicants for 
enlistment were required to complete a form that asked whether they were “homosexual.” 
  
At oral argument, the attorney representing the employees, [Pam Karlan] a prominent professor of 
constitutional law, was asked if there would be discrimination because of sex if an employer with a blanket 
policy against hiring gays, lesbians, and transgender individuals implemented that policy without knowing 
the biological sex of any job applicants. Her candid answer was that this would “not” be sex 
discrimination. And she was right. 
  
The attorney’s concession was necessary, but it is fatal to the Court’s interpretation, for if an employer 
discriminates against individual applicants or employees without even knowing whether they are male or 
female, it is impossible to argue that the employer intentionally discriminated because of sex. An employer 
cannot intentionally discriminate on the basis of a characteristic of which the employer has no knowledge. 
And if an employer does not violate Title VII by discriminating on the basis of sexual orientation or gender 
identity without knowing the sex of the affected individuals, there is no reason why the same employer 
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could not lawfully implement the same policy even if it knows the sex of these individuals. If an employer 
takes an adverse employment action for a perfectly legitimate reason—for example, because an employee 
stole company property—that action is not converted into sex discrimination simply because the employer 
knows the employee’s sex. As explained, a disparate treatment case requires proof of intent—i.e., that the 
employee’s sex motivated the firing. In short, what this example shows is that discrimination because of 
sexual orientation or gender identity does not inherently or necessarily entail discrimination because of 
sex, and for that reason, the Court’s chief argument collapses…. 
  
  
[T]he Court makes two other arguments, more or less in passing. The first of these is essentially that sexual 
orientation and gender identity are closely related to sex. The Court argues that sexual orientation and 
gender identity are “inextricably bound up with sex,” and that discrimination on the basis of sexual 
orientation or gender identity involves the application of “sex-based rules.”… All these variants stress that 
sex, sexual orientation, and gender identity are related concepts…. 
  
It is curious to see this argument in an opinion that purports to apply the purest and highest form of 
textualism because the argument effectively amends the statutory text. Title VII prohibits discrimination 
because of sex itself, not everything that is related to, based on, or defined with reference to, “sex.” Many 
things are related to sex. Think of all the nouns other than “orientation” that are commonly modified by 
the adjective “sexual.” Some examples yielded by a quick computer search are “sexual harassment,” 
“sexual assault, “sexual violence,” “sexual intercourse,” and “sexual content.” 
  
Does the Court really think that Title VII prohibits discrimination on all these grounds? Is it unlawful for 
an employer to refuse to hire an employee with a record of sexual harassment in prior jobs? Or a record 
of sexual assault or violence?.... 
  
The Court’s remaining argument is based on a hypothetical that the Court finds instructive. In this 
hypothetical, an employer has two employees who are “attracted to men,” and “to the employer’s mind” 
the two employees are “materially identical” except that one is a man and the other is a woman. The Court 
reasons that if the employer fires the man but not the woman, the employer is necessarily motivated by 
the man’s biological sex. After all, if two employees are identical in every respect but sex, and the 
employer fires only one, what other reason could there be? 
  
The problem with this argument is that the Court loads the dice. That is so because in the mind of an 
employer who does not want to employ individuals who are attracted to members of the same sex, these 
two employees are not materially identical in every respect but sex. On the contrary, they differ in another 
way that the employer thinks is quite material. And until Title VII is amended to add sexual orientation as 
a prohibited ground, this is a view that an employer is permitted to implement....  
  
The Court tries to avoid this inescapable conclusion by arguing that sex is really the only difference 
between the two employees. This is so, the Court maintains, because both employees “are attracted to 
men.” Of course, the employer would couch its objection to the man differently. It would say that its 
objection was his sexual orientation. So this may appear to leave us with a battle of labels….  
 
The Court insists that its label is the right one, and that presumably is why it makes such a point of arguing 
that an employer cannot escape liability under Title VII by giving sex discrimination some other name. 
That is certainly true, but so is the opposite. Something that is not sex discrimination cannot be converted 
into sex discrimination by slapping on that label. So the Court cannot prove its point simply by labeling 
the employer’s objection as “attract[ion] to men.” Rather, the Court needs to show that its label is the 
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correct one. 
  
And a labeling standoff would not help the Court because that would mean that the bare text of Title VII 
does not unambiguously show that its interpretation is right. The Court would have no justification for its 
stubborn refusal to look any further. 
  
As it turns out, however, there is no standoff. It can easily be shown that the employer’s real objection is 
not “attract[ion] to men” but homosexual orientation…. 
  
In sum, the Court’s textual arguments fail on their own terms. The Court tries to prove that “it is impossible 
to discriminate against a person for being homosexual or transgender without discriminating against that 
individual based on sex,” but as has been shown, it is entirely possible for an employer to do just that. 
“[H]omosexuality and transgender status are distinct concepts from sex” and discrimination because of 
sexual orientation or transgender status does not inherently or necessarily constitute discrimination 
because of sex. The Court’s arguments are squarely contrary to the statutory text. 
  
But even if the words of Title VII did not definitively refute the Court’s interpretation, that would not 
justify the Court’s refusal to consider alternative interpretations. The Court’s excuse for ignoring 
everything other than the bare statutory text is that the text is unambiguous and therefore no one can 
reasonably interpret the text in any way other than the Court does. Unless the Court has met that high 
standard, it has no justification for its blinkered approach. And to say that the Court’s interpretation is the 
only possible reading is indefensible. 
 

B 
  
Although the Court relies solely on the arguments discussed above, several other arguments figure 
prominently in the decisions of the lower courts and in briefs submitted by or in support of the employees. 
The Court apparently finds these arguments unpersuasive, and so do I, but for the sake of completeness, I 
will address them briefly…. 
  
A second prominent argument made in support of the result that the Court now reaches analogizes 
discrimination against gays and lesbians to discrimination against a person who is married to or has an 
intimate relationship with a person of a different race. Several lower court cases have held that 
discrimination on this ground violates Title VII. And the logic of these decisions, it is argued, applies 
equally where an employee or applicant is treated unfavorably because he or she is married to, or has an 
intimate relationship with, a person of the same sex. 
  
This argument totally ignores the historically rooted reason why discrimination on the basis of an 
interracial relationship constitutes race discrimination. And without taking history into account, it is not 
easy to see how the decisions in question fit the terms of Title VII. 
  
Recall that Title VII makes it unlawful for an employer to discriminate against an individual “because of 
such individual’s race.” So if an employer is happy to employ whites and blacks but will not employ any 
employee in an interracial relationship, how can it be said that the employer is discriminating against 
either whites or blacks “because of such individual’s race”? This employer would be applying the same 
rule to all its employees regardless of their race. 
  
The answer is that this employer is discriminating on a ground that history tells us is a core form of race 
discrimination. Discrimination because of sexual orientation is different. It cannot be regarded as a form 
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of sex discrimination on the ground that applies in race cases since discrimination because of sexual 
orientation is not historically tied to a project that aims to subjugate either men or women. An employer 
who discriminates on this ground might be called “homophobic” or “transphobic,” but not sexist. See 
Wittmer v. Phillips 66 Co. (CA5 2019) (Ho, J., concurring)…. 
 

II 
 

A 
 
So far, I have not looked beyond dictionary definitions of “sex,” but textualists like Justice Scalia do not 
confine their inquiry to the scrutiny of dictionaries. Dictionary definitions are valuable because they are 
evidence of what people at the time of a statute’s enactment would have understood its words to mean. 
But they are not the only source of relevant evidence, and what matters in the end is the answer to the 
question that the evidence is gathered to resolve: How would the terms of a statute have been understood 
by ordinary people at the time of enactment? Justice Scalia was perfectly clear on this point. The words 
of a law, he insisted, “mean what they conveyed to reasonable people at the time.” …  
  
Thus, when textualism is properly understood, it calls for an examination of the social context in which a 
statute was enacted because this may have an important bearing on what its words were understood to 
mean at the time of enactment. Textualists do not read statutes as if they were messages picked up by a 
powerful radio telescope from a distant and utterly unknown civilization. Statutes consist of 
communications between members of a particular linguistic community, one that existed in a particular 
place and at a particular time, and these communications must therefore be interpreted as they were 
understood by that community at that time. 
  
For this reason, it is imperative to consider how Americans in 1964 would have understood Title VII’s 
prohibition of discrimination because of sex. To get a picture of this, we may imagine this scene. Suppose 
that, while Title VII was under consideration in Congress, a group of average Americans decided to read 
the text of the bill with the aim of writing or calling their representatives in Congress and conveying their 
approval or disapproval. What would these ordinary citizens have taken “discrimination because of sex” 
to mean? Would they have thought that this language prohibited discrimination because of sexual 
orientation or gender identity? 
 

B 
  
The answer could not be clearer. In 1964, ordinary Americans reading the text of Title VII would not have 
dreamed that discrimination because of sex meant discrimination because of sexual orientation, much less 
gender identity. The ordinary meaning of discrimination because of “sex” was discrimination because of 
a person’s biological sex, not sexual orientation or gender identity. The possibility that discrimination on 
either of these grounds might fit within some exotic understanding of sex discrimination would not have 
crossed their minds. 
 

1 
 
In 1964, the concept of prohibiting discrimination “because of sex” was no novelty. It was a familiar and 
well-understood concept, and what it meant was equal treatment for men and women…. 
  
The most prominent example of a provision using this language was the Nineteenth Amendment, ratified 
in 1920, which bans the denial or abridgment of the right to vote “on account of sex.” Similar language 
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appeared in the proposal of the National Woman’s Party for an Equal Rights Amendment. As framed in 
1921, this proposal forbade all “political, civil or legal disabilities or inequalities on account of sex, [o]r 
on account of marriage.”….  
  
In short, the concept of discrimination “because of,” “on account of,” or “on the basis of ” sex was well 
understood. It was part of the campaign for equality that had been waged by women’s rights advocates for 
more than a century, and what it meant was equal treatment for men and women.2 
 

2 
 
Discrimination “because of sex” was not understood as having anything to do with discrimination because 
of sexual orientation or transgender status. Any such notion would have clashed in spectacular fashion 
with the societal norms of the day. 
  
For most 21st-century Americans, it is painful to be reminded of the way our society once treated gays 
and lesbians, but any honest effort to understand what the terms of Title VII were understood to mean 
when enacted must take into account the societal norms of that time. And the plain truth is that in 1964 
homosexuality was thought to be a mental disorder, and homosexual conduct was regarded as morally 
culpable and worthy of punishment…. 
 
Homosexuals were also excluded from entry into the United States. The Immigration and Nationality Act 
of 1952 (INA) excluded aliens “afflicted with psychopathic personality.” In Boutilier v. INS, 387 U. S. 
(1967), this Court, relying on the INA’s legislative history, interpreted that term to encompass 
homosexuals and upheld an alien’s deportation on that ground. Three Justices disagreed with the 
majority’s interpretation of the phrase “psychopathic personality.”32 But it apparently did not occur to 
anyone to argue that the Court’s interpretation was inconsistent with the INA’s express prohibition of 
discrimination “because of sex.” That was how our society—and this Court—saw things a half century 
ago. Discrimination because of sex and discrimination because of sexual orientation were viewed as two 
entirely different concepts. 
  
To its credit, our society has now come to recognize the injustice of past practices, and this recognition 
provides the impetus to “update” Title VII. But that is not our job. Our duty is to understand what the 
terms of Title VII were understood to mean when enacted, and in doing so, we must take into account the 
societal norms of that time. We must therefore ask whether ordinary Americans in 1964 would have 
thought that discrimination because of “sex” carried some exotic meaning under which private-sector 
employers would be prohibited from engaging in a practice that represented the official policy of the 
Federal Government with respect to its own employees. We must ask whether Americans at that time 
would have thought that Title VII banned discrimination against an employee for engaging in conduct that 
Congress had made a felony and a ground for civil commitment. 
  

 
2 FN22: Analysis of the way Title VII’s key language was used in books and articles during the relevant time period supports 
this conclusion. A study searched a vast database of documents from that time to determine how the phrase “discriminate 
against . . . because of [some trait]” was used. Phillips, The Overlooked Evidence in the Title VII Cases: The Linguistic (and 
Therefore Textualist) Principle of Compositionality (2020). The study found that the phrase was used to denote discrimination 
against “someone . . . motivated by prejudice, or biased ideas or attitudes . . . directed at people with that trait in particular.” 
…. Thus, as used in 1964, “discrimination because of sex” would have been understood to mean discrimination against a 
woman or a man based on “unfair beliefs or attitudes” about members of that particular sex. 
3 FN27: Justices Douglas and Fortas thought that a homosexual is merely “one, who by some freak, is the product of an arrested 
development.” 
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The questions answer themselves. Even if discrimination based on sexual orientation or gender identity 
could be squeezed into some arcane understanding of sex discrimination, the context in which Title VII 
was enacted would tell us that this is not what the statute’s terms were understood to mean at that time. 
To paraphrase something Justice Scalia once wrote, “our job is not to scavenge the world of English usage 
to discover whether there is any possible meaning” of discrimination because of sex that might be broad 
enough to encompass discrimination because of sexual orientation or gender identity. Chisom v. Roemer 
(1991) (dissenting opinion). Without strong evidence to the contrary (and there is none here), our job is to 
ascertain and apply the “ordinary meaning” of the statute. And in 1964, ordinary Americans most certainly 
would not have understood Title VII to ban discrimination because of sexual orientation or gender identity. 
  
The Court makes a tiny effort to suggest that at least some people in 1964 might have seen what Title VII 
really means. What evidence does it adduce? One complaint filed in 1969, another filed in 1974, and 
arguments made in the mid-1970s about the meaning of the Equal Rights Amendment. To call this 
evidence merely feeble would be generous. 
 

C 
 
While Americans in 1964 would have been shocked to learn that Congress had enacted a law prohibiting 
sexual orientation discrimination, they would have been bewildered to hear that this law also forbids 
discrimination on the basis of “transgender status” or “gender identity,” terms that would have left people 
at the time scratching their heads. The term “transgender” is said to have been coined “ ‘in the early 
1970s,’” and the term “gender identity,” now understood to mean “[a]n internal sense of being male, 
female or something else,” apparently first appeared in an academic article in 1964. Certainly, neither 
term was in common parlance; indeed, dictionaries of the time still primarily defined the word “gender” 
by reference to grammatical classifications. 
  
While it is likely true that there have always been individuals who experience what is now termed “gender 
dysphoria,” i.e., “[d]iscomfort or distress related to an incongruence between an individual’s gender 
identity and the gender assigned at birth,” the current understanding of the concept postdates the enactment 
of Title VII…. It defies belief to suggest that the public meaning of discrimination because of sex in 1964 
encompassed discrimination on the basis of a concept that was essentially unknown to the public at that 
time. 
 

D 
 
1 

  
The Court’s main excuse for entirely ignoring the social context in which Title VII was enacted is that the 
meaning of Title VII’s prohibition of discrimination because of sex is clear, and therefore it simply does 
not matter whether people in 1964 were “smart enough to realize” what its language means. Hively 
(Posner, J., concurring). According to the Court, an argument that looks to the societal norms of those 
times represents an impermissible attempt to displace the statutory language. 
  
The Court’s argument rests on a false premise. As already explained at length, the text of Title VII does 
not prohibit discrimination because of sexual orientation or gender identity. And what the public thought 
about those issues in 1964 is relevant and important, not because it provides a ground for departing from 
the statutory text, but because it helps to explain what the text was understood to mean when adopted. 
  
In arguing that we must put out of our minds what we know about the time when Title VII was enacted, 
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the Court relies on Justice Scalia’s opinion for the Court in Oncale v. Sundowner Offshore Services, Inc. 
(1998). But Oncale is nothing like these cases, and no one should be taken in by the majority’s effort to 
enlist Justice Scalia in its updating project.4 
  
The Court’s unanimous decision in Oncale was thoroughly unremarkable. The Court held that a male 
employee who alleged that he had been sexually harassed at work by other men stated a claim under Title 
VII. Although the impetus for Title VII’s prohibition of sex discrimination was to protect women, anybody 
reading its terms would immediately appreciate that it applies equally to both sexes, and by the time 
Oncale reached the Court, our precedent already established that sexual harassment may constitute sex 
discrimination within the meaning of Title VII. See Meritor Savings Bank, FSB v. Vinson (1986). Given 
these premises, syllogistic reasoning dictated the holding. 
  
What today’s decision latches onto are Oncale’s comments about whether “‘male-on-male sexual 
harassment’” was on Congress’s mind when it enacted Title VII. The Court in Oncale observed that this 
specific type of behavior “was assuredly not the principal evil Congress was concerned with when it 
enacted Title VII,” but it found that immaterial because “statutory prohibitions often go beyond the 
principal evil to cover reasonably comparable evils, and it is ultimately the provisions of our laws rather 
than the principal concerns of our legislators by which we are governed.” 
  
It takes considerable audacity to read these comments as committing the Court to a position on deep 
philosophical questions about the meaning of language and their implications for the interpretation of legal 
rules. These comments are better understood as stating mundane and uncontroversial truths. Who would 
argue that a statute applies only to the “principal evils” and not lesser evils that fall within the plain scope 
of its terms? Would even the most ardent “purposivists” and fans of legislative history contend that 
congressional intent is restricted to Congress’s “principal concerns”? 
  
Properly understood, Oncale does not provide the slightest support for what the Court has done today. For 
one thing, it would be a wild understatement to say that discrimination because of sexual orientation and 
transgender status was not the “principal evil” on Congress’s mind in 1964. Whether we like to admit it 
now or not, in the thinking of Congress and the public at that time, such discrimination would not have 
been evil at all. 
  
But the more important difference between these cases and Oncale is that here the interpretation that the 
Court adopts does not fall within the ordinary meaning of the statutory text as it would have been 
understood in 1964. To decide for the defendants in Oncale, it would have been necessary to carve out an 
exception to the statutory text. Here, no such surgery is at issue. Even if we totally disregard the societal 
norms of 1964, the text of Title VII does not support the Court’s holding. And the reasoning of Oncale 
does not preclude or counsel against our taking those norms into account. They are relevant, not for the 
purpose of creating an exception to the terms of the statute, but for the purpose of better appreciating how 
those terms would have been understood at the time…. 
 

III 
A 

 
Because the opinion of the Court flies a textualist flag, I have taken pains to show that it cannot be 
defended on textualist grounds. But even if the Court’s textualist argument were stronger, that would not 

 
4 *Note. [Eds: Bryan Garner, Justice Scalia’s frequent co-author, tweeted “Scalia J. would have been with Alito J. in dissent 
because the nobody-ever-thought-it-meant-that line of reasoning carried a lot of weight with him.”] 
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explain today’s decision. Many Justices of this Court, both past and present, have not espoused or 
practiced a method of statutory interpretation that is limited to the analysis of statutory text. Instead, when 
there is ambiguity in the terms of a statute, they have found it appropriate to look to other evidence of 
“congressional intent,” including legislative history. 
  
So, why in these cases are congressional intent and the legislative history of Title VII totally ignored? Any 
assessment of congressional intent or legislative history seriously undermines the Court’s interpretation.… 
For those who regard congressional intent as the touchstone of statutory interpretation, the message of 
Title VII’s legislative history cannot be missed. 
 

C 
  
Post-enactment events only clarify what was apparent when Title VII was enacted. As noted, bills to add 
“sexual orientation” to Title VII’s list of prohibited grounds were introduced in every Congress beginning 
in 1975, and two such bills were before Congress in 1991 when it made major changes in Title VII. At 
that time, the three Courts of Appeals to reach the issue had held that Title VII does not prohibit 
discrimination because of sexual orientation, two other Circuits had endorsed that interpretation in dicta, 
and no Court of Appeals had held otherwise. Similarly, the three Circuits to address the application of 
Title VII to transgender persons had all rejected the argument that it covered discrimination on this basis. 
These were also the positions of the EEOC. In enacting substantial changes to Title VII, the 1991 Congress 
abrogated numerous judicial decisions with which it disagreed. If it also disagreed with the decisions 
regarding sexual orientation and transgender discrimination, it could have easily overruled those as well, 
but it did not do so. 
  
After 1991, six other Courts of Appeals reached the issue of sexual orientation discrimination, and until 
2017, every single Court of Appeals decision understood Title VII’s prohibition of “discrimination 
because of sex” to mean discrimination because of biological sex. Similarly, the other Circuit to formally 
address whether Title VII applies to claims of discrimination based on transgender status had also rejected 
the argument, creating unanimous consensus prior to the Sixth Circuit’s decision below. 
  
The Court observes that “[t]he people are entitled to rely on the law as written, without fearing that courts 
might disregard its plain terms,” but it has no qualms about disregarding over 50 years of uniform judicial 
interpretation of Title VII’s plain text. Rather, the Court makes the jaw-dropping statement that its decision 
exemplifies “judicial humility.” Is it humble to maintain, not only that Congress did not understand the 
terms it enacted in 1964, but that all the Circuit Judges on all the pre-2017 cases could not see what the 
phrase discrimination “because of sex” really means? If today’s decision is humble, it is sobering to 
imagine what the Court might do if it decided to be bold. 
 

IV 
  
What the Court has done today––interpreting discrimination because of “sex” to encompass 
discrimination because of sexual orientation or gender identity––is virtually certain to have far-reaching 
consequences. Over 100 federal statutes prohibit discrimination because of sex. The briefs in these cases 
have called to our attention the potential effects that the Court’s reasoning may have under some of these 
laws, but the Court waves those considerations aside. As to Title VII itself, the Court dismisses questions 
about “bathrooms, locker rooms, or anything else of the kind.” And it declines to say anything about other 
statutes whose terms mirror Title VII’s. 
  
The Court’s brusque refusal to consider the consequences of its reasoning is irresponsible. If the Court 
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had allowed the legislative process to take its course, Congress would have had the opportunity to consider 
competing interests and might have found a way of accommodating at least some of them. In addition, 
Congress might have crafted special rules for some of the relevant statutes. But by intervening and 
proclaiming categorically that employment discrimination based on sexual orientation or gender identity 
is simply a form of discrimination because of sex, the Court has greatly impeded—and perhaps effectively 
ended—any chance of a bargained legislative resolution. Before issuing today’s radical decision, the Court 
should have given some thought to where its decision would lead. 
  
As the briefing in these cases has warned, the position that the Court now adopts will threaten freedom of 
religion, freedom of speech, and personal privacy and safety. No one should think that the Court’s decision 
represents an unalloyed victory for individual liberty. 
  
I will briefly note some of the potential consequences of the Court’s decision, but I do not claim to provide 
a comprehensive survey or to suggest how any of these issues should necessarily play out under the 
Court’s reasoning.5 
  
“[B]athrooms, locker rooms, [and other things] of [that] kind.” The Court may wish to avoid this subject, 
but it is a matter of concern to many people who are reticent about disrobing or using toilet facilities in 
the presence of individuals whom they regard as members of the opposite sex. For some, this may simply 
be a question of modesty, but for others, there is more at stake. For women who have been victimized by 
sexual assault or abuse, the experience of seeing an unclothed person with the anatomy of a male in a 
confined and sensitive location such as a bathroom or locker room can cause serious psychological harm. 
  
Under the Court’s decision, however, transgender persons will be able to argue that they are entitled to 
use a bathroom or locker room that is reserved for persons of the sex with which they identify, and while 
the Court does not define what it means by a transgender person, the term may apply to individuals who 
are “gender fluid,” that is, individuals whose gender identity is mixed or changes over time. Thus, a person 
who has not undertaken any physical transitioning may claim the right to use the bathroom or locker room 
assigned to the sex with which the individual identifies at that particular time. The Court provides no clue 
why a transgender person’s claim to such bathroom or locker room access might not succeed. 
  
A similar issue has arisen under Title IX, which prohibits sex discrimination by any elementary or 
secondary school and any college or university that receives federal financial assistance….  
  
Women’s sports. Another issue that may come up under both Title VII and Title IX is the right of a 
transgender individual to participate on a sports team or in an athletic competition previously reserved for 
members of one biological sex…. The effect of the Court’s reasoning may be to force young women to 
compete against students who have a very significant biological advantage, including students who have 
the size and strength of a male but identify as female and students who are taking male hormones in order 
to transition from female to male. 
  
Housing. The Court’s decision may lead to Title IX cases against any college that resists assigning students 
of the opposite biological sex as roommates…. Similar claims may be brought under the Fair Housing 
Act. See 42 U. S. C. §3604. 
  
Employment by religious organizations. Briefs filed by a wide range of religious groups––Christian, 

 
5 FN 43: Contrary to the implication in the Court’s opinion, I do not label these potential consequences “undesirable.” I mention 
them only as possible implications of the Court’s reasoning. 
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Jewish, and Muslim––express deep concern that the position now adopted by the Court “will trigger open 
conflict with faith-based employment practices of numerous churches, synagogues, mosques, and other 
religious institutions.” They argue that “[r]eligious organizations need employees who actually live the 
faith,” and that compelling a religious organization to employ individuals whose conduct flouts the tenets 
of the organization’s faith forces the group to communicate an objectionable message. 
  
This problem is perhaps most acute when it comes to the employment of teachers…. Thus, if a religious 
school teaches that sex outside marriage and sex reassignment procedures are immoral, the message may 
be lost if the school employs a teacher who is in a same-sex relationship or has undergone or is undergoing 
sex reassignment. Yet today’s decision may lead to Title VII claims by such teachers and applicants for 
employment. 
  
At least some teachers and applicants for teaching positions may be blocked from recovering on such 
claims by the “ministerial exception” recognized in Hosanna-Tabor Evangelical Lutheran Church and 
School v. EEOC (2012). Two cases now pending before the Court present the question whether teachers 
who provide religious instruction can be considered to be “ministers.” But even if teachers with those 
responsibilities qualify, what about other very visible school employees who may not qualify for the 
ministerial exception? 
  
Healthcare. Healthcare benefits may emerge as an intense battleground under the Court’s holding. 
Transgender employees have brought suit under Title VII to challenge employer-provided health 
insurance plans that do not cover costly sex reassignment surgery. Similar claims have been brought under 
the Affordable Care Act (ACA), which broadly prohibits sex discrimination in the provision of healthcare. 
  
Such claims present difficult religious liberty issues because some employers and healthcare providers 
have strong religious objections to sex reassignment procedures, and therefore requiring them to pay for 
or to perform these procedures will have a severe impact on their ability to honor their deeply held 
religious beliefs. 
  
Freedom of speech. The Court’s decision may even affect the way employers address their employees and 
the way teachers and school officials address students. Under established English usage, two sets of sex-
specific singular personal pronouns are used to refer to someone in the third person (he, him, and his for 
males; she, her, and hers for females). But several different sets of gender-neutral pronouns have now 
been created and are preferred by some individuals who do not identify as falling into either of the two 
traditional categories.6 Some jurisdictions, such as New York City, have ordinances making the failure to 
use an individual’s preferred pronoun a punishable offense, and some colleges have similar rules. After 
today’s decision, plaintiffs may claim that the failure to use their preferred pronoun violates one of the 
federal laws prohibiting sex discrimination. 
  
The Court’s decision may also pressure employers to suppress any statements by employees expressing 
disapproval of same-sex relationships and sex reassignment procedures. Employers are already imposing 
such restrictions voluntarily, and after today’s decisions employers will fear that allowing employees to 
express their religious views on these subjects may give rise to Title VII harassment claims. 
  
Constitutional claims. Finally, despite the important differences between the Fourteenth Amendment and 

 
6 FN58: See, e.g., University of Wisconsin LGBTQ+ Resource Center, Gender Pronouns (2020): (f)ae, (f)aer, (f)aers; e/ey, 
em, eir, eirs; per, pers; ve, ver, vis; xe, xem, xyr, xyrs; ze/zie, hir, hirs. 
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Title VII, the Court’s decision may exert a gravitational pull in constitutional cases. Under our precedents, 
the Equal Protection Clause prohibits sex-based discrimination unless a “heightened” standard of review 
is met. Sessions v. Morales-Santana (2017); United States v. Virginia (1996). By equating discrimination 
because of sexual orientation or gender identity with discrimination because of sex, the Court’s decision 
will be cited as a ground for subjecting all three forms of discrimination to the same exacting standard of 
review. 
  
Under this logic, today’s decision may have effects that extend well beyond the domain of federal anti-
discrimination statutes. This potential is illustrated by pending and recent lower court cases in which 
transgender individuals have challenged a variety of federal, state, and local laws and policies on 
constitutional grounds.  
Although the Court does not want to think about the consequences of its decision, we will not be able to 
avoid those issues for long. The entire Federal Judiciary will be mired for years in disputes about the reach 
of the Court’s reasoning. 
 

*** 
 
The updating desire to which the Court succumbs no doubt arises from humane and generous impulses. 
Today, many Americans know individuals who are gay, lesbian, or transgender and want them to be 
treated with the dignity, consideration, and fairness that everyone deserves. But the authority of this Court 
is limited to saying what the law is. 
  
The Court itself recognizes this: “The place to make new legislation . . . lies in Congress. When it comes 
to statutory interpretation, our role is limited to applying the law’s demands as faithfully as we can in the 
cases that come before us.” It is easy to utter such words. If only the Court would live by them. 
  
I respectfully dissent.  
 
JUSTICE KAVANAUGH, dissenting. 
 
Like many cases in this Court, this case boils down to one fundamental question: Who decides? Title VII 
of the Civil Rights Act of 1964 prohibits employment discrimination “because of ” an individual’s “race, 
color, religion, sex, or national origin.” The question here is whether Title VII should be expanded to 
prohibit employment discrimination because of sexual orientation. Under the Constitution’s separation of 
powers, the responsibility to amend Title VII belongs to Congress and the President in the legislative 
process, not to this Court. 
  
The political branches are well aware of this issue. In 2007, the U.S. House of Representatives voted 235 
to 184 to prohibit employment discrimination on the basis of sexual orientation. In 2013, the U. S. Senate 
voted 64 to 32 in favor of a similar ban. In 2019, the House again voted 236 to 173 to outlaw employment 
discrimination on the basis of sexual orientation. Although both the House and Senate have voted at 
different times to prohibit sexual orientation discrimination, the two Houses have not yet come together 
with the President to enact a bill into law. 
  
The policy arguments for amending Title VII are very weighty. The Court has previously stated, and I 
fully agree, that gay and lesbian Americans “cannot be treated as social outcasts or as inferior in dignity 
and worth.” Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Comm’n (2018). 
  
But we are judges, not Members of Congress. And in Alexander Hamilton’s words, federal judges exercise 
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“neither Force nor Will, but merely judgment.” The Federalist No. 78. Under the Constitution’s separation 
of powers, our role as judges is to interpret and follow the law as written, regardless of whether we like 
the result. Cf. Texas v. Johnson (1989) (Kennedy, J., concurring). Our role is not to make or amend the 
law. As written, Title VII does not prohibit employment discrimination because of sexual orientation.7 
 

I 
 
Title VII makes it unlawful for employers to discriminate because of “race, color, religion, sex, or national 
origin.” As enacted in 1964, Title VII did not prohibit other forms of employment discrimination, such as 
age discrimination, disability discrimination, or sexual orientation discrimination. 
  
Over time, Congress has enacted new employment discrimination laws…. For several decades, Congress 
has considered numerous bills to prohibit employment discrimination based on sexual orientation. But as 
noted above, although Congress has come close, it has not yet shouldered a bill over the legislative finish 
line. 
  
In the face of the unsuccessful legislative efforts (so far) to prohibit sexual orientation discrimination, 
judges may not rewrite the law simply because of their own policy views. Judges may not update the law 
merely because they think that Congress does not have the votes or the fortitude. Judges may not 
predictively amend the law just because they believe that Congress is likely to do it soon anyway. 
  
If judges could rewrite laws based on their own policy views, or based on their own assessments of likely 
future legislative action, the critical distinction between legislative authority and judicial authority that 
undergirds the Constitution’s separation of powers would collapse, thereby threatening the impartial rule 
of law and individual liberty. As James Madison stated: “Were the power of judging joined with the 
legislative, the life and liberty of the subject would be exposed to arbitrary controul, for the judge would 
then be the legislator.” The Federalist No. 47, at 326 (citing Montesquieu). If judges could, for example, 
rewrite or update securities laws or healthcare laws or gun laws or environmental laws simply based on 
their own policy views, the Judiciary would become a democratically illegitimate super-legislature—
unelected, and hijacking the important policy decisions reserved by the Constitution to the people’s elected 
representatives. 
  
Because judges interpret the law as written, not as they might wish it were written, the first 10 U. S. Courts 
of Appeals to consider whether Title VII prohibits sexual orientation discrimination all said no. Some 30 
federal judges considered the question. All 30 judges said no, based on the text of the statute. 30 out of 
30. 
  
But in the last few years, a new theory has emerged. To end-run the bedrock separation-of-powers 
principle that courts may not unilaterally rewrite statutes, the plaintiffs here (and, recently, two Courts of 
Appeals) have advanced a novel and creative argument. They contend that discrimination “because of 
sexual orientation” and discrimination “because of sex” are actually not separate categories of 
discrimination after all. Instead, the theory goes, discrimination because of sexual orientation always 
qualifies as discrimination because of sex: When a gay man is fired because he is gay, he is fired because 
he is attracted to men, even though a similarly situated woman would not be fired just because she is 
attracted to men. According to this theory, it follows that the man has been fired, at least as a literal matter, 

 
7 FN1: Although this opinion does not separately analyze discrimination on the basis of gender identity, this opinion’s legal 
analysis of discrimination on the basis of sexual orientation would apply in much the same way to discrimination on the basis 
of gender identity. 
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because of his sex. 
  
Under this literalist approach, sexual orientation discrimination automatically qualifies as sex 
discrimination, and Title VII’s prohibition against sex discrimination therefore also prohibits sexual 
orientation discrimination—and actually has done so since 1964, unbeknownst to everyone. Surprisingly, 
the Court today buys into this approach. 
  
For the sake of argument, I will assume that firing someone because of their sexual orientation may, as a 
very literal matter, entail making a distinction based on sex. But to prevail in this case with their literalist 
approach, the plaintiffs must also establish one of two other points. The plaintiffs must establish that 
courts, when interpreting a statute, adhere to literal meaning rather than ordinary meaning. Or 
alternatively, the plaintiffs must establish that the ordinary meaning of “discriminate because of sex”—
not just the literal meaning—encompasses sexual orientation discrimination. The plaintiffs fall short on 
both counts. 
  
First, courts must follow ordinary meaning, not literal meaning. And courts must adhere to the ordinary 
meaning of phrases, not just the meaning of the words in a phrase. 
  
There is no serious debate about the foundational interpretive principle that courts adhere to ordinary 
meaning, not literal meaning, when interpreting statutes. As Justice Scalia explained, “the good textualist 
is not a literalist.” A. Scalia, A Matter of Interpretation (1997)…. The ordinary meaning that counts is the 
ordinary public meaning at the time of enactment—although in this case, that temporal principle matters 
little because the ordinary meaning of “discriminate because of sex” was the same in 1964 as it is now. 
  
Judges adhere to ordinary meaning for two main reasons: rule of law and democratic accountability. A 
society governed by the rule of law must have laws that are known and understandable to the citizenry. 
And judicial adherence to ordinary meaning facilitates the democratic accountability of America’s elected 
representatives for the laws they enact. Citizens and legislators must be able to ascertain the law by reading 
the words of the statute. Both the rule of law and democratic accountability badly suffer when a court 
adopts a hidden or obscure interpretation of the law, and not its ordinary meaning. 
  
Consider a simple example of how ordinary meaning differs from literal meaning. A statutory ban on 
“vehicles in the park” would literally encompass a baby stroller. But no good judge would interpret the 
statute that way because the word “vehicle,” in its ordinary meaning, does not encompass baby strollers…. 
Those cases exemplify a deeply rooted principle: When there is a divide between the literal meaning and 
the ordinary meaning, courts must follow the ordinary meaning. 
  
Next is a critical point of emphasis in this case. The difference between literal and ordinary meaning 
becomes especially important when—as in this case—judges consider phrases in statutes. (Recall that the 
shorthand version of the phrase at issue here is “discriminate because of sex.”) Courts must heed the 
ordinary meaning of the phrase as a whole, not just the meaning of the words in the phrase. That is because 
a phrase may have a more precise or confined meaning than the literal meaning of the individual words in 
the phrase…  
 
Justice Scalia explained the extraordinary importance of hewing to the ordinary meaning of a phrase: 
“Adhering to the fair meaning of the text (the textualist’s touchstone) does not limit one to the hyperliteral 
meaning of each word in the text. In the words of Learned Hand: ‘a sterile literalism . . . loses sight of the 
forest for the trees.’ The full body of a text contains implications that can alter the literal meaning of 
individual words.” A. Scalia & B. Garner, Reading Law (2012)…. 
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If the usual evidence indicates that a statutory phrase bears an ordinary meaning different from the literal 
strung-together definitions of the individual words in the phrase, we may not ignore or gloss over that 
discrepancy. 
  
In other words, this Court’s precedents and longstanding principles of statutory interpretation teach a clear 
lesson: Do not simply split statutory phrases into their component words, look up each in a dictionary, and 
then mechanically put them together again, as the majority opinion today mistakenly does. To reiterate 
Justice Scalia’s caution, that approach misses the forest for the trees…. 
   
Bottom line: Statutory Interpretation 101 instructs courts to follow ordinary meaning, not literal meaning, 
and to adhere to the ordinary meaning of phrases, not just the meaning of the words in a phrase. 
  
Second, in light of the bedrock principle that we must adhere to the ordinary meaning of a phrase, the 
question in this case boils down to the ordinary meaning of the phrase “discriminate because of sex.” Does 
the ordinary meaning of that phrase encompass discrimination because of sexual orientation? The answer 
is plainly no. 
  
On occasion, it can be difficult for judges to assess ordinary meaning. Not here. Both common parlance 
and common legal usage treat sex discrimination and sexual orientation discrimination as two distinct 
categories of discrimination—back in 1964 and still today. 
  
….Seneca Falls was not Stonewall. The women’s rights movement was not (and is not) the gay rights 
movement, although many people obviously support or participate in both. So to think that sexual 
orientation discrimination is just a form of sex discrimination is not just a mistake of language and 
psychology, but also a mistake of history and sociology. 
  
Importantly, an overwhelming body of federal law reflects and reinforces the ordinary meaning and 
demonstrates that sexual orientation discrimination is distinct from, and not a form of, sex discrimination. 
Since enacting Title VII in 1964, Congress has never treated sexual orientation discrimination the same 
as, or as a form of, sex discrimination. Instead, Congress has consistently treated sex discrimination and 
sexual orientation discrimination as legally distinct categories of discrimination. 
  
Many federal statutes prohibit sex discrimination, and many federal statutes also prohibit sexual 
orientation discrimination. But those sexual orientation statutes expressly prohibit sexual orientation 
discrimination in addition to expressly prohibiting sex discrimination. Every single one. To this day, 
Congress has never defined sex discrimination to encompass sexual orientation discrimination. Instead, 
when Congress wants to prohibit sexual orientation discrimination in addition to sex discrimination, 
Congress explicitly refers to sexual orientation discrimination. 
  
That longstanding and widespread congressional practice matters. When interpreting statutes, as the Court 
has often said, we “usually presume differences in language” convey “differences in meaning.” Wisconsin 
Central.... 
   
As demonstrated by all of the statutes covering sexual orientation discrimination, Congress knows how to 
prohibit sexual orientation discrimination. So courts should not read that specific concept into the general 
words “discriminate because of sex.” We cannot close our eyes to the indisputable fact that Congress—
for several decades in a large number of statutes—has identified sex discrimination and sexual orientation 
discrimination as two distinct categories. 
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Where possible, we also strive to interpret statutes so as not to create undue surplusage. It is not uncommon 
to find some scattered redundancies in statutes. But reading sex discrimination to encompass sexual 
orientation discrimination would cast aside as surplusage the numerous references to sexual orientation 
discrimination sprinkled throughout the U. S. Code in laws enacted over the last 25 years. 
  
In short, an extensive body of federal law both reflects and reinforces the widespread understanding that 
sexual orientation discrimination is distinct from, and not a form of, sex discrimination. 
  
The story is the same with bills proposed in Congress. Since the 1970s, Members of Congress have 
introduced many bills to prohibit sexual orientation discrimination in the workplace. Until very recently, 
all of those bills would have expressly established sexual orientation as a separately proscribed category 
of discrimination. The bills did not define sex discrimination to encompass sexual orientation 
discrimination. 
  
The proposed bills are telling not because they are relevant to congressional intent regarding Title VII. 
See Central Bank of Denver, N. A. v. First Interstate Bank of Denver, N. A. (1994). Rather, the proposed 
bills are telling because they, like the enacted laws, further demonstrate the widespread usage of the 
English language in the United States: Sexual orientation discrimination is distinct from, and not a form 
of, sex discrimination…. 
   
The States have proceeded in the same fashion. A majority of States prohibit sexual orientation 
discrimination in employment, either by legislation applying to most workers, an executive order applying 
to public employees, or both. Almost every state statute or executive order proscribing sexual orientation 
discrimination expressly prohibits sexual orientation discrimination separately from the State’s ban on sex 
discrimination. 
  
That common usage in the States underscores that sexual orientation discrimination is commonly 
understood as a legal concept distinct from sex discrimination. 
  
And it is the common understanding in this Court as well. Since 1971, the Court has employed rigorous 
or heightened constitutional scrutiny of laws that classify on the basis of sex. See United States v. Virginia 
(1996); J. E. B. v. Alabama ex rel. T. B. (1994); Craig v. Boren (1976); Frontiero v. Richardson (1973) 
(plurality opinion); Reed v. Reed (1971). Over the last several decades, the Court has also decided many 
cases involving sexual orientation. But in those cases, the Court never suggested that sexual orientation 
discrimination is just a form of sex discrimination. All of the Court’s cases from Bowers to Romer to 
Lawrence to Windsor to Obergefell would have been far easier to analyze and decide if sexual orientation 
discrimination were just a form of sex discrimination and therefore received the same heightened scrutiny 
as sex discrimination under the Equal Protection Clause. See Bowers v. Hardwick (1986); Romer v. Evans 
(1996); Lawrence v. Texas (2003); United States v. Windsor (2013); Obergefell v. Hodges (2015). 
  
Did the Court in all of those sexual orientation cases just miss that obvious answer—and overlook the fact 
that sexual orientation discrimination is actually a form of sex discrimination? That seems implausible. 
Nineteen Justices have participated in those cases. Not a single Justice stated or even hinted that sexual 
orientation discrimination was just a form of sex discrimination and therefore entitled to the same 
heightened scrutiny under the Equal Protection Clause. The opinions in those five cases contain no trace 
of such reasoning. That is presumably because everyone on this Court, too, has long understood that sexual 
orientation discrimination is distinct from, and not a form of, sex discrimination. 
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In sum, all of the usual indicators of ordinary meaning—common parlance, common usage by Congress, 
the practice in the Executive Branch, the laws in the States, and the decisions of this Court—
overwhelmingly establish that sexual orientation discrimination is distinct from, and not a form of, sex 
discrimination. The usage has been consistent across decades, in both the federal and state contexts…. 
  
To tie it all together, the plaintiffs have only two routes to succeed here. Either they can say that literal 
meaning overrides ordinary meaning when the two conflict. Or they can say that the ordinary meaning of 
the phrase “discriminate because of sex” encompasses sexual orientation discrimination. But the first 
flouts long-settled principles of statutory interpretation. And the second contradicts the widespread 
ordinary use of the English language in America. 
 

II 
  
Until the last few years, every U. S. Court of Appeals to address this question concluded that Title VII 
does not prohibit discrimination because of sexual orientation. As noted above, in the first 10 Courts of 
Appeals to consider the issue, all 30 federal judges agreed that Title VII does not prohibit sexual 
orientation discrimination. 30 out of 30 judges. 
  
The unanimity of those 30 federal judges shows that the question as a matter of law, as compared to as a 
matter of policy, was not deemed close. Those 30 judges realized a seemingly obvious point: Title VII is 
not a general grant of authority for judges to fashion an evolving common law of equal treatment in the 
workplace. Rather, Title VII identifies certain specific categories of prohibited discrimination. And under 
the separation of powers, Congress—not the courts—possesses the authority to amend or update the law, 
as Congress has done with age discrimination and disability discrimination, for example. 
  
So what changed from the situation only a few years ago when 30 out of 30 federal judges had agreed on 
this question? Not the text of Title VII. The law has not changed. Rather, the judges’ decisions have 
evolved. 
  
To be sure, the majority opinion today does not openly profess that it is judicially updating or amending 
Title VII. Cf. Hively (Posner, J., concurring). But the majority opinion achieves the same outcome by 
seizing on literal meaning and overlooking the ordinary meaning of the phrase “discriminate because of 
sex.” Although the majority opinion acknowledges that the meaning of a phrase and the meaning of a 
phrase’s individual words could differ, it dismisses phrasal meaning for purposes of this case. The majority 
opinion repeatedly seizes on the meaning of the statute’s individual terms, mechanically puts them back 
together, and generates an interpretation of the phrase “discriminate because of sex” that is literal. But to 
reiterate, that approach to statutory interpretation is fundamentally flawed. Bedrock principles of statutory 
interpretation dictate that we look to ordinary meaning, not literal meaning, and that we likewise adhere 
to the ordinary meaning of phrases, not just the meaning of words in a phrase. And the ordinary meaning 
of the phrase “discriminate because of sex” does not encompass sexual orientation discrimination. 
  
The majority opinion deflects that critique by saying that courts should base their interpretation of statutes 
on the text as written, not on the legislators’ subjective intentions. Of course that is true. No one disagrees. 
It is “the provisions of our laws rather than the principal concerns of our legislators by which we are 
governed.” Oncale v. Sundowner Offshore Services, Inc. (1998). 
  
But in my respectful view, the majority opinion makes a fundamental mistake by confusing ordinary 
meaning with subjective intentions. To briefly explain: In the early years after Title VII was enacted, some 
may have wondered whether Title VII’s prohibition on sex discrimination protected male employees. 
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After all, covering male employees may not have been the intent of some who voted for the statute. 
Nonetheless, discrimination on the basis of sex against women and discrimination on the basis of sex 
against men are both understood as discrimination because of sex (back in 1964 and now) and are therefore 
encompassed within Title VII. So too, regardless of what the intentions of the drafters might have been, 
the ordinary meaning of the law demonstrates that harassing an employee because of her sex is 
discriminating against the employee because of her sex with respect to the “terms, conditions, or privileges 
of employment,” as this Court rightly concluded. Meritor Savings Bank, FSB v. Vinson (1986).8 
  
By contrast, this case involves sexual orientation discrimination, which has long and widely been 
understood as distinct from, and not a form of, sex discrimination. Until now, federal law has always 
reflected that common usage and recognized that distinction between sex discrimination and sexual 
orientation discrimination. To fire one employee because she is a woman and another employee because 
he is gay implicates two distinct societal concerns, reveals two distinct biases, imposes two distinct harms, 
and falls within two distinct statutory prohibitions…. 
   
The majority opinion insists that it is not rewriting or updating Title VII, but instead is just humbly reading 
the text of the statute as written. But that assertion is tough to accept. Most everyone familiar with the use 
of the English language in America understands that the ordinary meaning of sexual orientation 
discrimination is distinct from the ordinary meaning of sex discrimination. Federal law distinguishes the 
two. State law distinguishes the two. This Court’s cases distinguish the two. Statistics on discrimination 
distinguish the two. History distinguishes the two. Psychology distinguishes the two. Sociology 
distinguishes the two. Human resources departments all over America distinguish the two. Sports leagues 
distinguish the two. Political groups distinguish the two. Advocacy groups distinguish the two. Common 
parlance distinguishes the two. Common sense distinguishes the two. 
  
As a result, many Americans will not buy the novel interpretation unearthed and advanced by the Court 
today. Many will no doubt believe that the Court has unilaterally rewritten American vocabulary and 
American law—a “statutory amendment courtesy of unelected judges.” Hively (Sykes, J., dissenting). 
Some will surmise that the Court succumbed to “the natural desire that beguiles judges along with other 
human beings into imposing their own views of goodness, truth, and justice upon others.” Furman v. 
Georgia (1972) (Rehnquist, J., dissenting). 
  
I have the greatest, and unyielding, respect for my colleagues and for their good faith. But when this Court 
usurps the role of Congress, as it does today, the public understandably becomes confused about who the 
policymakers really are in our system of separated powers, and inevitably becomes cynical about the oft-
repeated aspiration that judges base their decisions on law rather than on personal preference. The best 

 
8  FN10: An amicus brief supporting the plaintiffs suggests that the plaintiffs’ interpretive approach is supported by the 
interpretive approach employed by the Court in its landmark decision in Brown v. Board of Education, (1954). See Brief for 
Anti-Discrimination Scholars as Amici Curiae 4. That suggestion is incorrect. Brown is a correct decision as a matter of original 
public meaning. There were two analytical components of Brown. One issue was the meaning of “equal protection.” The Court 
determined that black Americans—like all Americans—have an individual equal protection right against state discrimination 
on the basis of race. (That point is also directly made in Bolling v. Sharpe (1954).) Separate but equal is not equal. The other 
issue was whether that racial nondiscrimination principle applied to public schools, even though public schools did not exist in 
any comparable form in 1868. The answer was yes. The Court applied the equal protection principle to public schools in the 
same way that the Court applies, for example, the First Amendment to the Internet and the Fourth Amendment to cars. This 
case raises the same kind of inquiry as the first question in Brown. There, the question was what equal protection meant. Here, 
the question is what “discriminate because of sex” means. If this case raised the question whether the sex discrimination 
principle in Title VII applied to some category of employers unknown in 1964, such as to social media companies, it might be 
a case in Brown’s second category, akin to the question whether the racial nondiscrimination principle applied to public schools. 
But that is not this case. 
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way for judges to demonstrate that we are deciding cases based on the ordinary meaning of the law is to 
walk the walk, even in the hard cases when we might prefer a different policy outcome. 
 

*** 
  
In judicially rewriting Title VII, the Court today cashiers an ongoing legislative process, at a time when a 
new law to prohibit sexual orientation discrimination was probably close at hand… It was therefore easy 
to envision a day, likely just in the next few years, when the House and Senate took historic votes on a 
bill that would prohibit employment discrimination on the basis of sexual orientation. It was easy to picture 
a massive and celebratory Presidential signing ceremony in the East Room or on the South Lawn. 
  
It is true that meaningful legislative action takes time—often too much time, especially in the unwieldy 
morass on Capitol Hill. But the Constitution does not put the Legislative Branch in the “position of a 
television quiz show contestant so that when a given period of time has elapsed and a problem remains 
unsolved by them, the federal judiciary may press a buzzer and take its turn at fashioning a solution.” 
Rehnquist, The Notion of a Living Constitution, 54 Texas L. Rev. 693 (1976). The proper role of the 
Judiciary in statutory interpretation cases is “to apply, not amend, the work of the People’s 
representatives,” even when the judges might think that “Congress should reenter the field and alter the 
judgments it made in the past.” Henson. 
  
Instead of a hard-earned victory won through the democratic process, today’s victory is brought about by 
judicial dictate—judges latching on to a novel form of living literalism to rewrite ordinary meaning and 
remake American law. Under the Constitution and laws of the United States, this Court is the wrong body 
to change American law in that way. The Court’s ruling “comes at a great cost to representative self-
government.” Hively (Sykes, J., dissenting). And the implications of this Court’s usurpation of the 
legislative process will likely reverberate in unpredictable ways for years to come. 
  
Notwithstanding my concern about the Court’s transgression of the Constitution’s separation of powers, 
it is appropriate to acknowledge the important victory achieved today by gay and lesbian Americans. 
Millions of gay and lesbian Americans have worked hard for many decades to achieve equal treatment in 
fact and in law. They have exhibited extraordinary vision, tenacity, and grit—battling often steep odds in 
the legislative and judicial arenas, not to mention in their daily lives. They have advanced powerful policy 
arguments and can take pride in today’s result. Under the Constitution’s separation of powers, however, I 
believe that it was Congress’s role, not this Court’s, to amend Title VII. I therefore must respectfully 
dissent from the Court’s judgment. 
  
 


