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(Case called) 

THE DEPUTY CLERK:  Movant, are you ready?

MS. KAPLAN:  We are.

THE COURT:  Respondent, are you ready?

MR. BYLER:  Yes.

THE COURT:  Please, be seated.

OK.  It is the defendant's motion.  Ms. Kaplan?

MS. KAPLAN:  Good afternoon, your Honor.

THE COURT:  Good afternoon.

MS. KAPLAN:  So we would contend, as I am sure you

have seen in our brief, that the issues in dispute on this

motion to dismiss are actually fairly narrow.  This is a

Title IX case stemming from student-on-student sexual assault

that led to an investigation of a misconduct proceeding under

Columbia University's gender-based misconduct regulations that

I believe were attached to our papers.  In that proceeding,

plaintiff John Doe was found responsible for engaging in

non-consensual sexual intercourse where the lack of consent was

due to the use of physical force.  As a result, he was expelled

from Columbia.  Plaintiff now challenges his expulsion on

essentially two grounds:  One, an erroneous outcome theory

under Title IX; and two, both a contract and a quasi-contract

claim under New York Law.  Since jurisdiction in this case is

based on federal question, I think it makes sense to start with

Title IX.  One point before I begin on that, your Honor.  There
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was some question you may have seen at the beginning of the

case as to whether plaintiff was alleging another theory of

Title IX called selective enforcement and he, in his brief,

made it clear that they were not alleging that type of claim

here.

Plaintiff's Title IX erroneous outcome claim should be

dismissed, we believe, for the simple reason that he has failed

to meet even a minimal plausible inference of gender-bias

standard that has been set forth by the Second Circuit in Doe

v. Columbia and discussed in dictum in the Menaker case.

The minimal plausible inference standard established

by the Circuit still requires the plaintiff to plead with

plausibility that gender was "a motivating factor in the

decision to discipline."  The Circuit has held that this

standard can be met by plausibly alleging (1) a clearly

irregular investigative or adjudicative process that took place

amid (2) pressure on the university for its handling of sexual

misconduct by members of one sex.  In other words, you would

have to show a clearly irregular process and you also have to

show a minimal plausible inference that the University had some

reason to discriminate against men as opposed to women.

In Doe v. Columbia, I think the facts in Doe v.

Columbia, your Honor, are quite important here and that case

arose in 2014.  There the complaint alleged that the student

body and the public media had accused Columbia of not taking
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seriously female student complaints of sexual assault, that the

problem had reached such proportions that President Bollinger

himself had called for a university-wide open town hall meeting

about it that he was going to attend --

THE COURT:  But isn't it the case that Columbia has

been under that kind of pressure for years and remains so

today?

MS. KAPLAN:  I don't -- actually don't think that's

true, your Honor.  First of all, plaintiff doesn't plead it but

even if plaintiff pled it, it is not true, I don't think he

could plead it.  The events in this case took place at the end

of 2017, Doe v. Columbia was 2014.  Suzanne Goldberg, who is

a --

THE COURT:  When was the mattress episode?

MS. KAPLAN:  The mattress episode was around Doe v.

Columbia so around 2014, 2013 but I will check on that.

THE COURT:  And it went on for quite some time, right?

MS. KAPLAN:  It went on for some time but as you

realize when you represent universities like Columbia, your

Honor, students graduate, the Emma Sulkowicz, otherwise known

as the mattress girl graduated, she has been graduated now for

four or five years.

THE COURT:  Right.

MS. KAPLAN:  And the situation on Columbia on these

issue -- the situation at Columbia on these issues -- I'm not
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saying that there aren't other issues of controversy at

Columbia, there almost always are -- but the atmosphere at

Columbia on these issues in 2017 was not what it was during Doe

v. Columbia and, again, plaintiff has completely failed to

allege anything like that.

THE COURT:  Well, but obviously I need to pay

attention to that because the strong likelihood is that even if

you were to prevail on this motion, there would be leave to

amend and what's the point of going through this blindly?

MS. KAPLAN:  So let me respond to that, your Honor.

So, plaintiff has been aware of our arguments for

quite some time.  So, Judge Abrams, who as you know previously

had this case, requires there to be a pretrial kind of motion

letter procedure.  In that letter, which I can show your Honor,

we said that we were alleging, we were going to be arguing a

motion to dismiss on this precise basis.  We then did, as your

Honor is aware.  In his papers he could have, in opposition,

alleged certain facts that would have met the standard or he

could have said I will allege certain facts that would have met

the standard of Doe v. Columbia, and he didn't do so.  And the

reason he didn't do so is because there aren't any such facts.

And, I believe, given the fact that he had an absolute right

upon seeing our motion to amend and he decided not to amend at

that time and Judge Abrams' rules gave him that right as well,

I think allowing him to amend now would be inappropriate,
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futile, and frankly a waste of all the time and effort we put

into this to begin with.

THE COURT:  And you know I have even had the

experience of asking a plaintiff in another case Do you rest on

this complaint and forswear any possibility of amendment with

any right you may have to amend? have the plaintiff say

Absolutely, Judge, you can decide this case now, and the Second

Circuit vacated and remanded to give him leave to re-plead?

MS. KAPLAN:  You will be shocked, your Honor, to hear

that I have heard that from other district court judges here as

well.

THE COURT:  Yes.

MS. KAPLAN:  And I understand, I am aware of that

standard, but if that's what your Honor believes is required

that's what you believe is required but I don't think there is

anything -- he hasn't said what he alleged -- and I'm not aware

of anything based on the facts as I understand them and I, at

this point, have probably represented Columbia in three dozen

cases --

THE COURT:  Columbia took a lot of flack from

Ms. Sulkowicz for its disciplinary process having reached a

verdict favorable to the male --

MS. KAPLAN:  Right.

THE COURT:  -- which one could imagine being a new and

different and additional source of pressure that intervenes
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between the 2011 letter and the events of this case.  And I

wouldn't be surprised that, if one rooted around, one would

find others.  But I, of course, don't know and I'm not even an

alumnus of Columbia so I don't see their alumni publications or

anything.

MS. KAPLAN:  So what I am going to say, your Honor, is

yes, that's true, she did make that allegation, my colleagues

confirmed that was 2014-2015, but what your Honor may be

missing is the male who was found not responsible then brought

a case in this district before Judge Woods, Gregory Woods, we

actually got that case -- that was Mr. Byler, as I recall of --

we got that case dismissed twice.  He was allowed to amend

there and we got it dismissed.  So Columbia, during this

period, was very much subject to attacks on both sides, attacks

from the women --

THE COURT:  I don't envy their position.

MS. KAPLAN:  And, as a result, every year since then,

under the leadership of Suzanne Goldberg who is now running

this actually -- and the Biden administration revised its

procedures and its rules every year and I think it's -- I feel

very comfortable saying that things have calmed down in this

area and that the revised procedures and rules seem to have

created a situation where no one is ever happy when they're

found responsible, and no one is ever happy if you are a

complainant and they're found not responsible.  But it is not
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at all -- we have no one carrying mattresses around campus, we

don't have people shutting down classes.  Nothing like that has

been happening.  And it seems to me it can't be the rule that

once the court, the Second Circuit said what it said in Doe v.

Columbia, Columbia I guess wears the red letter C on its

forehead such that for the rest of its -- for time immemorial

or for the next decade is always subject to that.  One great

thing about universities is students come and go and they

graduate and there is a new kind of a new era every other year.

Here, in terms --

THE COURT:  I have a different question for you now.

MS. KAPLAN:  Sure.

THE COURT:  Were any changes made in the Columbia

procedures between the "dear colleague" letter and those that

are before us now?  Anything material?

MS. KAPLAN:  So, every single year changes are made in

the policy.  I can tell you, just based on my own personal

knowledge when we first started representing Columbia in this

2014 period, the reports, the investigative reports were much

smaller.  Credibility findings were not made within the body of

the report.  Again, we have offered to provide your Honor,

because I think it is incorporated by reference with the report

here, we have to redact it first but we would be happy to do

that, but I know for a fact that there were significant changes

done on that.  There were a lot of changes made as a result of
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the Nungesser case -- he was the male who was accused by

Sulkowicz -- to help respondents.  So, respondents were given a

right to have counsel, there were various services provided.  I

don't want to try to give you every change off the top of my

head but the short answer, your Honor, is absolutely.

THE COURT:  What was the standard of proof before the

"dear colleague" letter?

MS. KAPLAN:  I don't know -- I honestly don't know if

it before the "dear colleague" letter the standard of proof was

preponderance but since the "dear colleague" letter and to this

day, although I think there are changes going into effect this

term as a result of the DeVos changes which are now under

inquiry again by Department of Education, it has been

preponderance of the evidence.

THE COURT:  What about right to cross-examination and

personal confrontation before and after?

MS. KAPLAN:  That has, as far as I know -- and again,

I will clarify this because I am much more familiar with the

procedures after the dear colleague letter -- but there has

been no change on those at least in the period I have been

representing Columbia.

THE COURT:  Which dates back to when?

MS. KAPLAN:  2014.

THE COURT:  But I am talking about the dear colleague

letter.
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MS. KAPLAN:  We will look into that, your Honor.

THE COURT:  My purpose here this afternoon is not for

me to do discovery.  I don't propose a fact-finding mission

here.

MS. KAPLAN:  Right.

I think it is fair to say, your Honor, if this is

helpful, that the dear colleague letter itself created this

regimen, that there certainly were procedures and policies at

Columbia with respect to these things but it was the issuance

of the dear colleague letter not only at Columbia but

nationwide which required Columbia to create the system that

now exists and, as I said, is reviewed and adjusted, I think,

every single year.

THE COURT:  Well, that's a very important fact because

you have tinkered with it but you have left it in place.

MS. KAPLAN:  Yes, your Honor.  And, again, there were

changes that had to be made for this upcoming year as a result

of the DeVos changes to the dear colleague letter.  It is my

understanding those are going into place this fall depending

upon what happens at the Department of Education.

THE COURT:  OK.

MS. KAPLAN:  So, here I think it is fair to say, again

based on what he has alleged and based on his briefs, that

plaintiff's argument boils down essentially to two arguments.

On the plausible minimal inference of gender bias, while he
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says he doesn't do this I think his words contradict it, he

essentially relies on the dear colleague letter itself and he

makes a structural -- he calls it a structural argument that

the dear colleague letter creates a reason for Columbia to

discriminate against men in ways that create a plausible

minimal inference.  And with respect to the second part of it,

the procedural irregularities which the Second Circuit has said

have to be more than minimal, if you look at his kind of post

of procedural irregularities none of them are really

irregularities, one, in the sense that they violate any aspect

of Columbia's policies and we have set that forth for your

Honor in the chart at the end of our brief; but two, most of

them aren't really procedural, they are about the weighing of

the evidence, the assessment of the credibility of the

witnesses.  Here there were 12 witnesses, plus the parties,

plus hundreds of pages of documents that were reviewed as

exhibits and the report itself, your Honor, again, I don't want

to provide it if you don't want to see it until it has been

redacted but the report itself looks like this, it is quite a

significant document.

So, let me start with the dear colleague letter and

why that, even though the standard is minimal, why that alone

is not enough.  First of all, the cases agree with us.  There

is not a case that he is able to cite and nor are we aware of

one in this Circuit that has ever said that the dear colleague
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letter, standing alone, creates that necessary minimal

plausible inference.  Numerous cases have gone the other way

quite explicitly and have said that, and even now Justice

Barrett, then Judge Barrett, on the Seventh Circuit in Doe v.

Purdue said, quite explicitly, the letter standing alone is

obviously not enough to get plaintiff in that case over the

plausibility line.  I am reading her words directly.

The Eighth Circuit has said that -- again, I don't

need to repeat all the citations that were in our brief and we

are happy to answer any questions your Honor has -- but

obviously, your Honor, common sense says the same thing.

Columbia University, like any other college or university in

the country, was required to comply with the dear colleague

letter by putting into place the regimen you and I were just

discussing.  It did so --

THE COURT:  That's a slight overstatement.  I know

everybody says that and I know the sense in which it is meant,

but the dear colleague letter was not in fact a statute of the

United States.  Nobody would go to jail if they didn't do it.

There was an announcement of what the Department of Education

then wanted which did not go through a rule-making for quite

deliberate reasons and there were threats.  That's what it was.

MS. KAPLAN:  Certainly, your Honor.  There was a -- I

don't know if I want to adopt the word "threat" but there

certainly was a very legitimate concern expressed by the
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federal government and accepted by the universities that

universities like Columbia, which accept enormous amounts of

federal money, your Honor, for their science programs, their

research, etc., that those federal funds could be taken away if

Columbia did not comply with the dear colleague letter.

THE COURT:  And you know somebody, with a different

sort of backbone than I understand Columbia had at the time,

could very well have said, well, try it and we will sue you.

It's not an act of Congress, we are not obliged to follow that.

It could have been done. 

MS. KAPLAN:  It could have been done, your Honor, but

as a practical matter, again, kind of given my knowledge of the

educational context, even -- Columbia is a major research

university so for them to lose federal money would be horrible.

But even for smaller schools --

THE COURT:  Yes; and for a presidential administration

to cut off all federal funds to Columbia University and be left

with an eight- or nowadays six-column headline in the New York

Times saying: "Administration Stops Cancer Research at

Columbia" is also pretty momentous.

MS. KAPLAN:  I understand, your Honor.

THE COURT:  It would have been a hell of a game of

chicken.

MS. KAPLAN:  I was just going to say that.  You took

the words right out of my mouth, your Honor.  I'm not sure that
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the trustees of Columbia University would have been willing to

play that game of chicken and I'm not sure any board of any

university would have been willing to play that game.

THE COURT:  I understand the point but let's

understand what we are actually dealing with.

MS. KAPLAN:  I think you are a well aware of the dear

colleague letter.  

The other point to be made here is at this point in 

time actually when this happened, the dear colleague letter had 

been withdrawn because it was under the Trump administration.  

Columbia wasn't required to implement any changes, that those 

are to be required this fall and those are going into effect 

this fall, but what Mr. Byler says about Columbia wanting to 

favor women and disfavor men because of threats by the Obama 

administration, and he quotes some citations by our now 

president -- then Vice President Biden -- obviously were not in 

effect, the circumstances weren't in effect at this time 

because it was already the Trump administration and they had 

them withdrawn.  They were withdrawn two days after this case 

started.  

So that's the argument there, your Honor.  Again, if

you look at the other cases in which, including Doe v.

Columbia, in which a minimal plausible inference has been held

to be satisfied, there are allegations of widespread campus

criticism, university-specific criticism, pressures on
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investigators.  There is no allegation that any of the

investigators here were under the radar of anyone or around any

particular criticism or pressures, etc.  And that's what you

have to allege.  I'm not saying it is a high hurdle to meet but

it is not met here when you allege nothing.

With respect to the second required element which is

procedural irregularities -- oh, my colleague corrects me.  The

new policy, in response to Betsy DeVos' regs into effect for

2020-2021 but there was no one on campus for much of 2020 and

2021 so the real test of it will be this fall.

With respect to procedural irregularities, in the

Menaker case the Second Circuit noted that minimal regulators

are not enough.  In that case, which was actually a Title VII

case the Court -- there were procedural irregularities that

included failure to interview potential witnesses mentioned by

the parties, failure to produce a written determination, and

according to the plaintiff in that case terminating the

plaintiff who was the tennis coach, I believe, even though

someone high in the administration supposedly knew that the

allegations or at least one of the allegations were false.

Here, again, there is nothing like that.  There is

nothing even close to that.  The report itself, which I held

up, your Honor, is 85 pages long, it's got 35 exhibits, 12

witnesses in addition to the parties were interviewed,

credibility determinations are made, explanations are made, a
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summary of what every witness said is in the first section of

the report, and when you look at what plaintiff says, most of

what he says goes to the weight that the investigator, then the

hearing panel and then the appellate panel gave to the evidence

as opposed to not allowing witnesses to testify, not writing a

written report, the kinds of things you see in other cases.

I think we set forth very well in our exhibit how none

of the complaints that Mr. Byler has, actually violate the

language of our policies but, to give you a good example of

one, one is the expert witness issue.

THE COURT:  Is it limited to that?

Your policy does not require, in writing, that an

investigator speak to every witness or person who the

investigator is told has or may have personal knowledge of a

material fact.  Correct?

MS. KAPLAN:  I believe that to be the case, yes.

THE COURT:  All right.  Now, suppose the investigator

simply refuses or fails to interview a bunch of people who will

said to be knowledgeable about what happened.  By your analysis

that's not an irregularity.  By my analysis it might very well

be an irregularity.

MS. KAPLAN:  Let me put it this way, your Honor.  I

would have a much weaker argument if that were the case.  That

would be closer to the facts in Menaker for sure.  Here there

is no allegation of that.  Plaintiff does not point to anyone
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out of the 12 witnesses who they should have been interviewed

who were not interviewed.  Plaintiffs all, pretty much all of

plaintiff's complaints are the investigators and the hearing

panels weighing the testimony of witnesses against each other

which is obviously what hearing panels and investigators do as

a matter of course.

One example I think that's a good example of what he 

cites is not really this -- most of it is credibility, it is 

not really this credibility issue but he says that there is a 

procedural irregularity that's not minimal because there was an 

issue with the expert reports.  He is right that Columbia's 

policy does not require the hearing panel or the investigators 

to review and accept expert reports.  Here, in fact, they did 

accept them, they agreed to do it, and they just found that the 

experts who said that the bruises on Jane Doe's body the next 

day were likely the result of non-consensual sexual incident -- 

THE COURT:  And what was the evidence to support that?

MS. KAPLAN:  As I understand it the hospital reports

and huge number of photos which were --

THE COURT:  The hospital report said it was likely the

result of a sexual attack?

MS. KAPLAN:  I don't have the hospital report in front

of me, your Honor, but she was at the hospital, my

understanding is that she met with the sexual violence people

who are used to dealing with women who come in who say they've
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had these kinds of issues.

THE COURT:  Well, that may be, but what did the

hospital's report say on the subject of sexual violence?

MS. KAPLAN:  Let me see if I have it here, your Honor.

We haven't -- again, because of redaction issues I don't have

all these exhibits.  Does someone have a copy of it?  I don't

think we have a copy.

THE COURT:  OK.  

Were any of the members of the panel medically 

qualified to form an opinion from photographs as to the genesis 

of the bruises? 

MS. KAPLAN:  But, your Honor, it wasn't just -- they

didn't do it just based on the photographs.  There is testimony

of witnesses, there is testimony of the complainant.

THE COURT:  So they've got ostensibly qualified

medical experts --

MS. KAPLAN:  On both sides.

THE COURT:  No.  I understood from the papers, maybe

incorrectly, but my understanding was that the only experts

were the respondent's and while the panel made them part of the

record, the impression I have gotten from reading the papers is

they also made clear they weren't going to give them any

weight.  So, if I am wrong on that, this would be a good time

to correct me.

MS. KAPLAN:  Yes, I agree, your Honor.  Hold on.
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THE COURT:  One was an expert who was knowledgeable

about bruising and the other one was about the alleged memory

blackout.

MS. KAPLAN:  Your Honor, I stand mistaken.  You are

correct.  There were two experts from the respondent -- I mean

none from the complainant, but the Lenox Hill medical records,

and I am reading from page 18 of the investigative report

which, again, it might be conducive, given this kind of inquiry

for us to provide for your Honor in redacted form, but as they

say in the report, it is documented in the Lenox Hill medical

records when the complainant was seen by medical professionals

they took pictures of bruising and redness to her arms, neck,

face, and thigh.  And then it says when asked to remember --

which is what medical professionals do, apparently, in this

context when women come in with this kind of an issue -- and

when asked about this during her interviews what the

complainant said is:  I just remembered there being a struggle

and me being scared.  I still have a huge bruise here on my

thigh, it is still visible.  It was huge, I don't remember how

that came along or any of that.  He is not really big but he

felt so much stronger than me.  Also, because I was so drunk

and intoxicated I would think I would be able to fight him off

in a normal moment but I was just so weak and confused and

disoriented.

THE COURT:  So this is the Columbia investigator's
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account --

MS. KAPLAN:  Correct.

THE COURT:  -- of what the complainant said --

MS. KAPLAN:  Correct.

THE COURT:  -- after having her memory refreshed by

her friends, who weren't there, about what was in the Lenox

Hill photos and report?

MS. KAPLAN:  I don't think that's fair to say that her

friends refreshed her recollection, your Honor.  As I

understand the facts, what happened is she left his apartment

in the morning, she saw her cousin shortly after.  Her cousin

looked at her and said some equivalent of What the hell is

going on with you?  Why are you covered in bruises?  She

realized she didn't know because she wasn't aware of the

bruises before then and, together, they decided that something

must have happened and she went to the hospital.

THE COURT:  Together they decided something must have

happened.  Correct, obviously.  I mean, obviously, but so far I

am not hearing any expert or clinical evidence about what

caused the bruising and which bruises are at issue here.

MS. KAPLAN:  Well, your Honor, the investigators at

Columbia who investigate these things are skilled, they are

trained investigators to deal with sexual violence.  I don't

think -- there was testimony there is a photo that they looked

at which she had no bruises, I think, from the day before, she
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had no bruises anywhere.

THE COURT:  But we are not trying the case this

afternoon.

MS. KAPLAN:  What?

THE COURT:  We are not trying the case this afternoon.

MS. KAPLAN:  I agree with your Honor.  I don't think

there is any need for you to try the case because skilled

investigators following the procedures of Columbia, taking the

testimony of 12 people, plus the parties, plus the medical

records, plus the photos, decided that she was telling the

truth and he was not.  And, the only way that he gets a third

bite at the Apple which this would be because, remember, it is

a hearing, decision, and appeal.  The only way he can get a

third bite at the apple is --

THE COURT:  Didn't the person who did the appeal say,

in words or in substance, that it was not his function to get

into the facts, in essence?

MS. KAPLAN:  Columbia has three specified grounds for

appeal and there was some conclusion that he had not satisfied

those grounds.  So, you have to have new evidence --

THE COURT:  None of the grounds had to do with the

facts, right?

MS. KAPLAN:  No.  You can have new evidence.  That's

not true.

THE COURT:  Nobody said there was any new evidence.
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MS. KAPLAN:  Correct.

THE COURT:  None of the grounds is that, as a factual

matter, the people below who rendered whatever the decision

was, got it wrong.  That's not a ground.  Am I right?

MS. KAPLAN:  I think that's right, your Honor.  That's

very similar to the way your decisions, as I understand it, in

many circumstances, are reviewed by the Second Circuit.

THE COURT:  The rules are different up there.  If it

is clearly erroneous I get overturned on the facts.

MS. KAPLAN:  So, that is what we have, your Honor.  I

understand you are struggling with the facts here but in the

report -- again, we probably should have just provided it to

you -- there is a very lengthy explanation about why her

testimony or her -- I guess it was testimony -- was consistent

throughout the procedures, why what she said accorded with the

medical evidence and the evidence of the witnesses and why his

did not.

THE COURT:  The complaint alleges that her story was

inconsistent in material ways throughout the proceedings.

That's what the complaint says.

MS. KAPLAN:  Yes, but that's not enough.  If that's

true then there is no point to a motion to dismiss in a

Title IX case.  Every Title IX case automatically, your

Honor -- a complainant is always going to say -- I mean, the

respondent is also going to say if he is found responsible I
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disagree with how the evidence was laid.

THE COURT:  Every securities complaint filed in this

court says that there was a material false statement in

whatever the document was.

MS. KAPLAN:  Right, but --

THE COURT:  And a lot of those cases get dismissed.

MS. KAPLAN:  Exactly, your Honor.  You have to meet

certain pleading requirements to get into the discovery and you

get another bite.  Here the pleading requirement, as

established by the Circuit are, one, externalize some minimal

plausible inference other than just the dear colleague letter

itself, that there was pressure on the university to favor

women over men.  And, let me tell you, your Honor, as an

officer of the court and having represented Columbia for 10

years, it is not true at Columbia that all the complainants are

women and all the respondents are men.  Columbia, I think it is

fair to say, has every variety of combinations that you can

possibly imagine and so it deals with each case on its facts as

it is required to do in an unbiased way.

THE COURT:  But that's a subject for discovery if the

complaint can stand.

MS. KAPLAN:  No.

THE COURT:  I can't decide this on the basis of what,

counsel for whom I have the greatest respect --

MS. KAPLAN:  Thank you, your Honor.
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THE COURT:  -- tells me are the facts.

MS. KAPLAN:  No, I understand that, but the point is

he hasn't gotten over the requirements set forth by the Second

Circuit in Doe and in Menaker, one something beyond just the

dear colleague letter; and two, the kind of -- let me compare

it to the other cases out there, your Honor, where they have

held it to be enough.

In the other cases there is evidence that witnesses 

weren't interviewed, that people were told I think in an NYU 

case that he wasn't going to be expelled and he was.  that Very 

clear, either procedures set forth by the university or kind of 

what we would all consider to be common procedures, were not 

followed.  Again, there is nothing like that here.  All of it, 

your Honor -- it is not even procedural -- all of it almost 

goes to the weight and credibility of the evidence and I would 

respectfully suggest that unless he can meet that standard, 

that pleading standard, that is an issue for Columbia and its 

appellate panel to determine and shouldn't be reviewed or taken 

de novo by this Court just like in an Article 78 proceeding, 

your Honor.  If we are outside of the Title IX context in an 

Article 78 proceeding where someone is expelled for plagiarism, 

the state court under Article 78 accords great deference to the 

decision-making and the factual weight of evidence by the 

schools. 

I can answer more questions.  I was going to turn now
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to the state court claims.

THE COURT:  I don't think we should take time on those

now.

MS. KAPLAN:  OK.

THE COURT:  So, if you have anything else to wrap up

on the federal claim?

MS. KAPLAN:  Sure.  Let me just take a quick look,

your Honor.  (pause) I think, your Honor, I have addressed

everything.  I would only point out, as pointed out in footnote

21, I believe, in Judge Caproni's decision in the Feibleman

case where she talks about the terrible catch-22 that

universities being put in.

THE COURT:  Believe me, that I am with you all the

way.  I understand that.  I wouldn't want to be general counsel

of a university for all the money in the world.

MS. KAPLAN:  But, again, your Honor, I apologize for

repeating myself, I think that the requirements here are clear

under Second Circuit law, we all know what they are.  The dear

colleague letter alone cannot possibly be enough and disputes

about the weighing or credibility of the evidence also can be

not enough, there has to be some kind of procedural significant

procedural violation.  None of that is in the complaint, he had

multiple opportunities to put it in the complaint, he had

multiple opportunities to argue it in his opposition papers and

failed to do so, and we believe this complaint should be
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dismissed.

THE COURT:  Thank you.

OK, Mr. Byler.

MR. BYLER:  Good afternoon, your Honor.  My name is

Philip Byler from Nesenoff & Miltenberg representing the

plaintiff John Doe who is the respondent in the University

proceeding.

THE COURT:  At the outset I have two questions for

you.

MR. BYLER:  Sure.

THE COURT:  First of all, do you agree with Ms. Kaplan

that the dear colleague letter, standing alone, is not enough?

MR. BYLER:  No.  I think we don't take the position

that it stands alone, is enough.  Judge Barrett did write what

she did in Doe v. Purdue.  I happen to know because I won that

case on appeal and argued it.  And I don't have any problem

with seeing the dear colleague letter as a backdrop to the

analysis of the specific problems that afflicted the

disciplinary process.  That was Judge Barrett's approach, I

just note --

THE COURT:  Mr. Byler, I am trying to find out whether

your answer is yes or no.

MR. BYLER:  OK.  I am saying I don't disagree with the

notion that, standing alone, it is not enough.  I didn't like

the way she put it.  But, that's why.
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THE COURT:  OK.  Different --

MR. BYLER:  I just note there are three district court

opinions --

THE COURT:  Mr. Byler, my second question.

MR. BYLER:  Fine.

THE COURT:  OK?  My second question is:  Are you

prepared to stand on this complaint with the understanding that

there will not be leave to amend if I dismiss it?  Or, do you

want to amend?

MR. BYLER:  I hate to give you the same kind of

answer.  I think this is a 73-page complaint that is very good.

If your Honor finds something defective I would want the

opportunity to amend because I think we could, but I think this

is a good complaint.

THE COURT:  OK.  I will take that to be a no.

MR. BYLER:  OK.

THE COURT:  OK.  Now go ahead.

MR. BYLER:  OK.  The reason why I said no is it is a

73-page complaint full of facts to provide the basis for what

is said in Doe v. Columbia; all that is required is a minimal

plausible inference of discrimination.  73 pages of facts that

are in this complaint that support the inference and then some.

And one of the problems I have with the motion to dismiss that

Columbia made is they're sort of taking little shots here,

little shots there.  If you read the complaint, from page 1 to
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the end, you get the full flavor of why it is we allege that

the way that the evidence was treated and then the procedural

defects of shifting the burden of proof onto John Doe

effectively, the failure of the investigators to probe Jane's

story given the evidence that was presented by eyewitnesses

which were discounted, that is why is we think that more than

amply we provide what is provided by the erroneous outcome

test.  Yes, in the backdrop of the dear colleague letter --

THE COURT:  Look, Mr. Byler.  I know that you think it

is sufficient.

MR. BYLER:  OK.

THE COURT:  And you may be right.  And you may be

mistaken.  And the question that occurs to me is why should I

ask for the opportunity to do all of this potentially twice?

If I say to you now, OK, I deny this motion without any

determination, file your amended complaint and then we will go

from there; why shouldn't we do that?

MR. BYLER:  The reason I would say is that I did not

see, in Columbia's motion to dismiss, some flaw that would

cause me to stand before your Honor and say, Look, I really

want to amend this complaint.  That's why I answer the way I

do.  All the arguments of Columbia do not add up to something

that I feel needs amending.  This is a long, detailed

complaint.  And, look.  I am just a lawyer and I defer to you

in terms of your experience, maybe we would see something
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defective here, but I have to honestly tell you I don't.  If

you understand that what we have tried to do here --

THE COURT:  Look.  We are not communicating I think.

MR. BYLER:  OK.  I'm sorry.

THE COURT:  Let me give you some thoughts.

I see nothing in this complaint that even hints at

there having been any material change in the procedures for

dealing with complaints of this nature at Columbia as between

pre-dear colleague letter and post-dear colleague letter.  Now,

it would seem to me that if I were in your shoes and I could

point to a material change of that character, that would make

your structural argument a whole lot stronger.  That's number

one.  Now, I am not the lawyer for the plaintiff here and I'm

not going to take on that role, but I think quite a few, quote

unquote, suggestions are inherent in the papers Columbia filed.

Now, I'm not saying that their motion is meritorious or not

meritorious, but I think anybody who reads these papers in full

on both sides thinks there is a lot more conceivably that may

be out there that could be material to the outcome.  I don't

know.  Maybe that's just wrong on my part.  I am giving you an

opportunity if you want it.

MR. BYLER:  I understand that.  I mean, I have an

answer in terms of the effect of the dear colleague letter that

was issued in 2011.  The effect was to get universities and

colleges involved in a way they weren't before and Columbia
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stuck to what they did and it is a victim-centered process

which is anti-male, in effect.  They stuck to that even after

the dear colleague letter was rescinded.  There was not --

THE COURT:  I understand that but just to go back to

the example I used a moment ago, suppose they were doing the

same thing in 2007.

MR. BYLER:  My understanding is they weren't doing it

that way in 2007.

THE COURT:  Well, I say to you what I said to

Ms. Kaplan:  I respect you, I accept your word, but I can't

decide this motion on the basis of factual assertions she makes

and things that you understand happened 13 years ago.

MR. BYLER:  Your Honor, I don't have a thick head.  I

am hearing a suggestion on your part which I will now take.  I

just want you to understand I think, and do understand, that

this is a good complaint as is, but if there are some issues

that you have raised in this oral argument, I certainly will

sit down and make sure that everything is covered.  So, if that

is an acceptable statement of accepting your invitation, I will

take it.

THE COURT:  So are you now saying that if you are

given the opportunity, you would now amend and take your last

best shot?

MR. BYLER:  One of the things I would want to do with

respect to amending the complaint is I would want the
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transcript of this oral argument and go poking through with

particular attention to the issues that you are raising.  I get

a little frustrated when I hear discussion by Columbia about,

such as bruising.  There was no evidence that placed, that you

could say supported John Doe being the source of the bruising.

Jane Roe, was with what became her future boyfriend the night

before, and had sex.  Then there was John Doe.  And there was

nothing Jane Roe said, in fact she said she didn't know how she

got the bruises.  She didn't say anything that would put the

blame on John Doe and just, you know, given where the bruises

were and their coloration, that didn't happen, you know, a few

hours before with the sexual conduct with John Doe.  I mean,

this is the example of the complaint laying out a lot of facts

to conclude that the investigators had no business writing what

they did and, on top of that, not accepting an expert opinion

that analyzed it that John Doe provided.  Now, that's not --

that has to fall in the category of irregularity as defined by

the Second Circuit in Menaker and Doe v. Columbia.  I just give

you that example that, you know, this complaint is awfully

powerful, but I will go back with the transcript and figure out

what might make it impenetrable because clearly -- clearly --

plaintiff's position is that the specific facts are here that

support the inference of discrimination.  And I can work with

Judge Barrett's framework of backdrop plus the specific facts

because in Doe v. Purdue she then went through various facts
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that led to the conclusion that it was a gender-biased process

at Purdue alleged in the complaint.  And, quite frankly, what

we allege here was a heck of a lot more.  It was the same kind

of thing, analyzing the process in terms of what, you know, the

investigators, in terms of what the deciding dean of students

did in evaluating, crediting credibility to someone that she

didn't even ever see come before her.  These are the kinds of

things which, in Doe v. Purdue, led to the conclusion of facts

that were plead that support gender bias.

THE COURT:  I thought the dean made no review on the

facts.

MR. BYLER:  On appeal?

THE COURT:  Yes.

MR. BYLER:  No.  I mean, all the universities have

limited grounds saying new evidence, procedural defect.  You

can't get at that.

THE COURT:  That's what I'm focusing on.

MR. BYLER:  You're right.

THE COURT:  But you just told me that one of the

things the dean did wrong was make a judgment on credibility of

a witness that the dean never saw.

MR. BYLER:  Yes.

THE COURT:  What was the judgment on credibility if

the Dean's function was not to look at the facts?

MR. BYLER:  That's the problem here.  There was a
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presumption here that Jane Roe was telling the truth and so her

story --

THE COURT:  I understand that argument but let me

focus just on this point.  You make the statement to me that it

was an irregularity that the dean didn't re-weigh the facts,

that the dean made a mistaken judgment on credibility because

he didn't see the witness.  Well, I take that in context of

both my own reading of the procedures and what Ms. Kaplan said

earlier which is that the grounds to appeal to the dean are

very limited and none of them has to do with determining

whether the factual determinations below were right or wrong.

MR. BYLER:  That was true on Doe v. Purdue, too.

THE COURT:  I don't care about Doe v. Purdue now.

MR. BYLER:  I know.  I know.  

THE COURT:  Stay with me.

MR. BYLER:  I will.

THE COURT:  So, your argument that the Dean engaged in

a gender-biased activity in doing the appeal because the Dean

didn't pay attention to the credibility of this witness that

the Dean never saw -- I don't mean to be rude -- but it doesn't

make any sense.

MR. BYLER:  Well, what I was trying to say is what

Judge Barrett ruled, and what she ruled, did make sense.  If

you have got a decider who is crediting a witness that you

never see, that was evidence.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



34

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

L695doeA                     

THE COURT:  But the point is that that decider doesn't

credit or discredit witnesses.  That decider, as I understand

the process, looks to see whether there were what we in the

federal system would call, in an analogous context, an error of

law as opposed to an error of fact; a failure to follow some

procedure or whatever the specific grounds are.  Right?

MR. BYLER:  Well, no.  I mean, in the context of a

Title IX case your question is, is there conduct that supports

an inference of discrimination?  A review standard of error of

fact, error of law, that's not the focus in a gender-biased

analysis.

THE COURT:  Well, I see I am not getting anywhere here

so go ahead.

MR. BYLER:  OK.  Let me try this way.

The complaint alleges various procedural defects that

resulted in the evidence being mis-analyzed.  There was a

shifting of the burden of proof on John Doe, there was a

failure to probe the inconsistencies and discrepancies of

Jane's account because it was presumed to be true, and it is

reflected even in the investigation report where it said that,

oh, she wouldn't have gone through this process if what she

said wasn't true.  Well, I'm sorry, that is not something you

can be saying in an investigation report.  The truth is, false

complaints are made.  Or, mistaken complaints are made.  And

that certainly is what is the case here.
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Here you had the investigators treat the same the

eyewitness accounts which contradicted Jane Roe.  They said,

Look, she engaged in sexualized dancing, she was kissing him.

We said we would go and she could have come with us but she

didn't, she wanted to stay with him.  Those witnesses, which

are devastating to Jane Roe's account, were basically put on

the same level of after-the-fact witnesses of no personal

knowledge who were giving rehearsed statements and supported

Jane Roe.

So, when go through the problems -- and then there was

the refusal to consider expert testimony and what you have,

when it came to the hearing process --

THE COURT:  What supports your assertion that there

was a refusal to consider it?

MR. BYLER:  I'm sorry?

THE COURT:  What supports your assertion that there

was a refusal to consider it specifically?

MR. BYLER:  What's in the investigation report --

THE COURT:  Sorry?

MR. BYLER:  What is in the investigation report where

they do not credit either of the witnesses that, you know, was

the pathologist that discussed the bruising and concluding that

it wasn't John Doe, and the memory witness who analyzed the

problem that Jane Roe complained about.

THE COURT:  So is it simply the fact that the
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investigation report didn't accept the opinions of the experts

or is there more to this?

MR. BYLER:  They rejected it on the ground that, well,

he paid for it.  You always pay for experts.

THE COURT:  And that was the only ground?

MR. BYLER:  That's the only ground.

THE COURT:  And it is explicit that that was the

reason?

MR. BYLER:  That was the reason.

THE COURT:  And where in your complaint do I find

precisely that?

MR. BYLER:  The discussion of bruising is from

paragraphs 152 to 158.

THE COURT:  Yes, but that's not where --

MR. BYLER:  And the discussion of, put in context of

shifting the burden of proof starts at paragraph 204 and then

goes through paragraph 210, and that's the part of the

complaint that deals with how the investigators treated the

expert opinions that were proffered by John Doe.

THE COURT:  OK.  So you say in paragraph 208 that the

investigators concluded the reports were not reliable because

they were paid by Doe.

MR. BYLER:  Yes.

THE COURT:  And at paragraph 210 you say:  While the

expert reports were included in the record, for the hearing
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panel's consideration, the investigation team clearly dismissed

their significance.  Is there anything else that I should know

about that point in your complaint?

MR. BYLER:  That's why I gave the background of

paragraphs 204 to 207 before those paragraphs which you looked

at, as well as paragraphs 152 to 158 which were the paragraphs

relating to the issue of bruising.

THE COURT:  Is there anything in your complaint about

what happened with the hearing panel vis-à-vis these experts?

MR. BYLER:  What is alleged in the complaint is that

the hearing panel got the investigation report and the panel

rendered its decision two days later.  The hearing panel, under

present procedures under the DeVos regulations was not

transcribed.  The Columbia hearings back then were not

transcribed so the complaint doesn't say anything about what

happened at the hearing because there wasn't a record of it in

terms of a transcript.

THE COURT:  And did the hearing panel issue any

writing?

MR. BYLER:  They issued a conclusion that basically

adopted that of the investigation report which was to say that

Jane Roe was not incapacitated but John Doe was held

responsible for non-consensual sexual intercourse because Jane

Roe didn't consent.  That was the finding of the hearing

officer.
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THE COURT:  Did it say anything about the expert

reports?

MR. BYLER:  No.

THE COURT:  OK.  So, so far as your complaint is

concerned, you quarrel with the fact that the investigators

dismissed the experts on the ground that they've been paid by

Doe and we have nothing as to what, if any consideration, was

given to the experts by the hearing panel.  Yes?

MR. BYLER:  Well, no.  I think you can read the

complaint because we talk about --

THE COURT:  I can assure you, Mr. Byler, I have read

this complaint backwards and forwards.

MR. BYLER:  I think it is a fair reading of the

complaint, let me put it that way, that there was a rush to

judgment.  The hearing panel had its hearing shortly after

receiving the investigation report and issued two days later

its decision.  So, you are talking about a very short period of

time in which there are not -- well, you can see it in cases,

you know, long extensive findings of fact and conclusions of

law.  Under the current regulations you have to give findings

and conclusions and rationale in a way that was not required

then and so you are asking questions right now, I think, that

go to the fact that the procedure was what it was.  You are not

going to see everything tied up neatly as to every little issue

we raise.  What we can say, for example, with respect to
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bruising is, the investigators dismissed it, they disregarded

it because of the fact that John Doe paid for it.  And then,

you know, if you take the expert report you may reach, I think

probably reach a different conclusion because bruising was one

of the things that fortify the investigators' conclusions about

John Doe supposedly engaging in physical force which Jane Roe

didn't say and John Doe said, no, there was no such force.

So, what I am saying is the problems that are

specified in the complaint result in the investigation report

being done the way it was and, with the short amount of time,

you didn't have the kind of reasoned analysis from the hearing

panel that would be a lot better but wasn't there.

THE COURT:  Let me get to a different question.

Suppose this or an amended complaint were sustained as legally

sufficient and the case were then to move to summary judgment

or to trial.  How would the question of whether this was an

erroneous finding be put to the trier of fact?  Would it be

could a reasonable hearing panel and investigator have reached

the conclusions they did given the record they had or would it

involve a re-trial, in effect, of the allegations?

MR. BYLER:  In this case I think you end up having a

re-trial of the allegations.  They may not be necessarily true

in every case but in this case I would say because the standard

for erroneous outcome is that you alleged particular facts

sufficient to cast some articulable doubt on the accuracy of
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the outcome of the proceeding and allege particular

circumstances suggesting that gender bias was a motivating

factor behind the erroneous finding.  The way you have posed it

in terms of, well, could they have reasonably reached, I don't

think goes two the legal standard of erroneous outcome.

THE COURT:  I take your point but you have two prongs

there.  One prong is was there error, and one prong is was the

error due to bias.  Let's take the due to bias out.  OK?  Let's

assume the plaintiff could satisfy that.  Let's just focus on

the "was there error" and let's just, for the sake of the

discussion, assume it's a jury question.  Does the jury hear

all the evidence about what happened at Columbia?  See the

record to the extent there is one that was developed at

Columbia?  Does the jury then get instructed to reach a

decision as to whether the plaintiff has provend that, on the

record before the Columbia people charged with making the

decision, they were wrong?  That is, given the record they had?

Or, does the jury get charged:  Has the plaintiff proved by a

preponderance of the evidence on the record we have now made in

this trial that the decision was wrong?

Do you see the difference?

MR. BYLER:  You wouldn't have to go outside the record

in order to get at the issue of what is called the articulable

doubt on the accuracy of the outcome of the disciplinary

proceeding.
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THE COURT:  Yes.  You would have to flesh out the

record because there are things that we don't have, for

example, the transcript from before the hearing.

MR. BYLER:  Well, there were no transcripts but,

yes --

THE COURT:  Right.

MR. BYLER:   -- you would have --

THE COURT:  So you would take evidence on what the

process was.

MR. BYLER:  Yes.

THE COURT:  And what the evidence was.

MR. BYLER:  Yes.

THE COURT:  And then you have a corpus.  The corpus is

the written record we have today plus evidence as to what else

happened in the process.

MR. BYLER:  Yes.

THE COURT:  Is the question for the jury then given

what then happened as we now know it to be, taking the written

record plus the testimony and evidence about what happened

then, convince you that no rational decision-maker -- maybe

that's the wrong way to put it -- that the decision the

Columbia decision-maker made was wrong?  Or do you simply say

to the jury, How do you now found as to whether this folio was

responsible or not?

Which is the test? 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



42

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

L695doeA                     

MR. BYLER:  I don't think it gets put in the way

you -- the latter I don't think, what do you think, I don't

think that's how it gets --

THE COURT:  Well, we never ask juries exactly that.

MR. BYLER:  No.  By the way, just as a note, I don't

know that any cases have been tried so there isn't any model

jury instructions out there and so we are tilling new soil

here, but productively so.  How do you go at the question of

whether there was sex discrimination or not?  The current test

under Yusuf, which is still adhered to by Second Circuit but

not in other Circuits because they follow Judge Barrett in Doe

v. Purdue to simplify it, under Yusuf you got the two prongs;

doubt about the outcome of the proceeding is how doubt about

the accuracy of the outcome is the way it is tested.  So, I

think the jury instruction has to repeat what's in the legal

standard, i.e., was there, in the evidence that was

presented -- which may be amplified because we are looking back

on it -- was there an articulable doubt about the accuracy of

the outcome?  I think that is how it gets formulated.  And I

don't think it gets formulated in terms of, well, were they

reasonable to do what they did?

THE COURT:  Well, the articulable doubt about the

outcome is a pleading standard.

MR. BYLER:  Yes.

THE COURT:  That's all it is.
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MR. BYLER:  Yes.

THE COURT:  Because there may be articulable doubt

that could be pleaded.

MR. BYLER:  Right.

THE COURT:  But, at the end of the day, it may be that

decision is perfectly fine, it was right.

MR. BYLER:  Well, that raises a different question,

that is, how should a jury be instructed -- putting aside let's

say Yusuf -- as to whether or not there was sex discrimination

as a motivating factor in what happened in the disciplinary

proceeding.  And maybe at the trial level you end up

instructing the jury in a way more similar to the approach that

Judge Barrett took in Doe v. Purdue is that it is simpler.

THE COURT:  OK.

MR. BYLER:  I mean, I am fond of Doe v. Purdue because

I argued and won that case -- by the way, it was a three-judge

woman panel which was interesting.

THE COURT:  Anything else you would like to tell me?

MR. BYLER:  We talked earlier about taking up an

opportunity to amend.  I just want to reiterate while I think

this is a good complaint, I will take that opportunity, with

the transcript in mind, to try and make it easier in terms of

your workload.

THE COURT:  OK.  How much time do you want?

MR. BYLER:  Well, I have to get the transcript.
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THE COURT:  I got that.  It's available on very short

notice, it all depends whether you want to pay for it.

MR. BYLER:  I am just thinking of my schedule.  This

is June 10 -- or June 19, can I have until July 15?

THE COURT:  Sounds OK with me.

Ms. Kaplan? 

MR. BYLER:  I mean, I will take July 30, if you will

give it to me.

THE COURT:  Ms. Kaplan, do you have any objection to

proceeding in this way?

MS. KAPLAN:  No, your Honor.  I would like to respond

to clarify the record on a couple points.

THE COURT:  That's fine.  I would be happy to hear it.

OK.  There will be an amended complaint by July 30th,

or you will have the option then, if you want the option, to

say:  No.  I will stand on the complaint as I have.  I thank

you for your offer to allow me to amend but I pass.

MR. BYLER:  I have a client I have to consult with who

is listening in.

THE COURT:  Yes.

MR. BYLER:  And I am sure your Honor appreciates the

fact that with these kind of questions, clients like to be

consulted.  And, I will do that.

THE COURT:  They certainly do.  OK.  It will be July

30th for the amended complaint, assuming you go down that road,
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and you will let me know by early next week?

MR. BYLER:  Yes.

THE COURT:  All right.  Thank you.

Ms. Kaplan?

MS. KAPLAN:  I will be very brief, your Honor.

So, number one, assuming we don't know the answer but

in the event that Mr. Byler decides to stand on his complaint,

given the discussion today we think it would be prudent for us

to submit a redacted version of the investigation report and we

can give you both decisions, too, because it is clearly

incorporated by reference.  And given the discussions we have

had today, I think it would shed a lot of light on what we have

been discussing.

In one respect I have to correct myself already -- I 

am mortified -- there were two expert reports from the 

respondent and there was one from the complainant and the 

report itself analyzes all of them.  It has got a three-page 

section to the report that is entitled Summary and Analysis of 

Expert Reports Submitted by the Parties.  basically what it 

says, contrary to some of what you heard earlier is -- I will 

read it:  The investigative team recognized that the 

complainant's report served to bolster the complainant's 

account, just as the respondent's reports did.  Kind of typical 

language that you would find a fact-finder to say.  It is 

telling that each individual consulted by the parties and paid 
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to issue an opinion provided a report that confirmed the 

parties' accounts.  The parties would presumably not have 

offered the reports for consideration by the investigative team 

and hearing panel if the conclusions drawn by their individuals 

differed from their own accounts of events.  Given the inherent 

incentive of these individuals to provide conclusions 

consistent with their party's position and against the positive 

posing party's narrative, the investigative team questions the 

overall probative value of the reports.  Nevertheless, they are 

included for consideration by the hearing panel in conjunction 

with all the other information gathered during did the 

disciplinary process. 

THE COURT:  That puts a rather different light on it,

doesn't it?

MS. KAPLAN:  I believe it does, your Honor.

THE COURT:  Any objection to that being submitted,

Mr. Byler?

MR. BYLER:  I'm sorry.  I couldn't hear your question.

THE COURT:  Any objection to that report being made a

part of the record on this motion?

MR. BYLER:  No.

THE COURT:  I didn't hear what you said.

MR. BYLER:  No, sir.  No, I don't object, but I would

like to reserve, after I talk with my client and work through

what we have been doing today, if there is some other document
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that should be added such as the written statement that John

Doe made in response to the investigation report.

THE COURT:  Well, you can make an application if you

decide you want to add that.

MR. BYLER:  OK.  It is just that, for completeness, if

you want to deal with an investigative record --

THE COURT:  But you understand, of course, that there

is a difference between documents on which you relied in the

complaint, of which I understand that offered by Ms. Kaplan to

be one, those are properly considered on a 12(b)(6) motion

because they're incorporated by reference.  I am expressing no

view about what you have proposed but you certainly have the

ability to put that in your complaint, and if we have to decide

this issue later, we will deal with it.

MR. BYLER:  Well, I hate to pick a point on this but I

have been briefing it a lot.  It is one thing to rely on a

document like a contract and, you know, you don't attach it but

it is there.  It is another thing when you have an

investigation report which the complaint itself disputes in

terms of the accuracy of its findings and what assertions it

makes.  In other words, there is a difference --

THE COURT:  There is, and that's why documents

incorporated in the complaint by reference come in for the

content of the document and not for the truth of the matters

asserted.
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MR. BYLER:  OK.  Yes.  You cut to the chase very

quickly.  There are times where documents may be --

THE COURT:  Not to worry.

MR. BYLER:  OK.

THE COURT:  I know the rules of evidence.

MR. BYLER:  OK.

MS. KAPLAN:  With respect to a couple of other issues

that came up during the colloquy with Mr. Byler, your Honor, I

was correct.  The investigative report says that the

photographs from before and after her time with the

respondent -- before and after complainant's time with

respondent that night particularly supported this conclusion

that the complainant sustained the injuries while the two were

together.  And, also the investigative report relies heavily on

the medical evidence taken at Lenox Hill Hospital and I will

just read an excerpt.  It says:  In all of these documents and

while with the investigative team -- let me try again.  

In all of these documents -- and it says -- while with 

the investigative team for her interviews, the complainant 

reported that the respondent used physical force to restrain 

and engage in sex with her without her consent.  The medical 

records corroborated the complainant's assertion to the 

investigative team that the respondent, quote, pinned her down 

and forcibly had vaginal sexual intercourse with her, despite 

her saying no as the complainant placed her hands on the 
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respondent's chest in an effort to get him off of her.   

And then it cites the specific exhibit, Exhibit 12 at 

page 6 of 114.  The records also indicated, quote, tenderness 

to the complainant's vaginal area upon palpitation during 

forensic exam. 

THE COURT:  I think the word is probably palpation.

MS. KAPLAN:  Palpation, your Honor.  Excuse me.  I

shouldn't laugh, this is sensitive stuff.  

And tenderness to areas with markings, and there was 

also blood noted to vaginal and cervical swabs.   

So, it is not as if the investigative team here just 

did nothing, they just heard nothing from the respondent and 

did nothing.  There was quite a lot of forensic analysis done 

and you heard the discussion about the experts. 

Finally, your Honor, with respect to Justice

Barrett --

THE COURT:  Before we leave that first point, if

that's going to come in when it could have been in your motion

and reply papers, I think regardless of whether -- well, if

Mr. Byler does not amend I think he gets a chance to answer

that and you guys work that out.

MS. KAPLAN:  We will figure that out, your Honor.

THE COURT:  OK.  Go ahead.

MS. KAPLAN:  With respect to the Purdue decision which

absolutely Mr. Byler litigated, one point should be made, that
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the law --

THE COURT:  I'm never going to forget that fact.  Do

you understand?

MS. KAPLAN:  I understand.  Nor will I, your Honor.

THE COURT:  Mr. Byler, you are, forever after, a

boilermaker.

MS. KAPLAN:  So, one important thing to note is that

the law in the Eighth Circuit on these issues is actually

substantively different than the Second Circuit law.

THE COURT:  They don't like Doe v. Columbia University

out there.

MS. KAPLAN:  They surely do not, your Honor.  And

rather than having categories of different Title IX claims --

selective enforcement, erroneous outcome and deliberate

indifference -- the Eighth Circuit has, instead, led by Justice

Barrett to have kind of a I-will-know-when-I-see-it standard

which is very different than the Second Circuit.

THE COURT:  It served us so well in the pornography

area.

MS. KAPLAN:  I apologize for the analogy, your Honor.

THE COURT:  No.  No.

MS. KAPLAN:  Finally, the questions you asked about

how to charge the jury were intriguing and I think -- I will

confirm this, but I think Mr. Byler is right.  I'm not aware of

any cases being tried in this Circuit.  Cases have been tried
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in the First Circuit, I believe, and we will look to see what

the charges were, but we do address this issue somewhat at page

17 of our brief, your Honor, where we talk about district

courts that have said that the job of the district court, under

these circumstances, is not to second guess universities'

credibility determinations and overall evaluation of the

evidence.  And, we stand by those citations.  I think I would

respectfully suggest that should -- I very much hope it does

not because I think our motion should prevail -- but should we

get into discovery and summary judgment on trial, we think the

proper charge to the jury was could -- was it appropriate for

Columbia to make these findings on this record as opposed to

re-trying it de novo before this Court.

Unless my colleagues tell me I have missed anything, I

think I have covered all the topics, your Honor.

THE COURT:  Thank you.  Very illuminating.  I

appreciate it, both counsel.  Have a good day.

o0o   
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